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PROCEEDINGS OF THE CONVENTION. 



Washington, D. C, April.13, 1892 — 11 o'clock a. m. 

The Convention was called to order by Hon. Eugene P. 
Jervey, of South Carolina, present Chairman of the Com- 
mittee appointed to call the Convention. 

The Chairman : Gentlemen of the Convention, it is with 
sincere regret, in which I am sure you will all join me, that 
I have to announce that ill-health prevents the attendance 
of Hon. Thomas M. Cooley, ex-Chairman of the Interstate 
Commerce Commission and Chairman of the Committee 
appointed to call this Convention to order. Those of us 
who had the pleasure of knowing him, miss the pleasant 
welcome he accorded whenever these conventions have been 
held. A man of broad and large mind, he quickly grasped 
the salient points of all questions as they arose, and im- 
parted his knowledge of them to us in elegant and pure 
language, withal of such simple diction that the most un- 
tutored could thoroughly understand him. 

Although his official position has been filled by one in 
every way worthy to be his successor, we cannot but realize 
that in the enforced retirement of Judge Cooley the country 
and the immense interests represented have sustained a se- 
vere loss. 

Aa next in order upon the Committee appointed to ex- 
tend the call for this meeting it devolves upon me to tem- 
porarily organize this Convention, and I will request Mr. 
Edward A.. Moseley, Secretary of the Interstate Commerce 
Commission, to read the call as prepared, and also the roll 
of the various State commissions, railroad officials, and 
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others who have been invited to participate in our delibera- 
tions. 

The Secretary read as follows : 

At a Convention of Railroad Commissioners, held at the 
city of Washington on the 6th day of March, 1889, the fol- 
lowing resolution was adopted : 

Resolved, That it is the opinion of the members of this Con- 
vention that provision should be made for annual conven- 
tions of the railroad commissioners of the several States and 
the members of the Interstate Commerce Commission, to be 
held at such place as may be agreed upon, with a view of 
perfecting uniform legislation and regulation concerning 
the supervision of railroads. 

Subsequent Conventions of Railroad Commissioners for the 
purposes set forth in the foregoing resolution have been held 
in the city of Washington on the 28th day of May, 1890, 
and the 3d day of March, 1891. 

At the last Convention thefollowing resolution wasadopted : 

Resolved, That a committee of five be appointed, of which 
the chairman of this meeting shall be chairman, to call the 
next Convention, and that the call shall be made for the sec- 
ond Wednesday in April of 1892, at Washington. 

Under the authority conferred upon them, the undersigned 
hereby call a Convention of Railroad Commissioners to be 
held at the office of the Interstate Commerce Commission, 
No. 1317 F Street, Sun Building, in the city of Washington, 
on the 13th day of April, 1892, at 11 o'clock in the forenoon 
of that day. 

The railroad commissioners of all States and State officers 
charged with any duty in the supervision of railroads or 
railroad interests are respectfully requested to attend. The 
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Association of American Railway Accounting Officers is also 
invited to meet with the commissioners or to send delegates 
to the Convention for the discussion of such questions of 
special interest to their association as may arise at the meet- 
ing. 

At the iast Convention committees were appointed on the 
following subjects and directed to report to the next Conven- 
tion : 

I. RAILWAY LEGISLATION: 

How harmony therein may be attained. 

II. UNIFORMITY IN RAILWAY ACCOUNTING.* . 

What further is important to that end. 

III. TERRITORIAL ASSIGNMENT OF STATISTICS OF OPERATION : 

Whether this is not practicable, and what principles 
should control in grouping railway statistics. 

IV. SAFETY APPLIANCES FOR RAILWAY CARS: 

What legislation, if any, should be had by Congress. 

V. REASONABLE RATES I 

What are, and the elements to be considered in the 
determination thereof. 

VI. DISCRIMINATION FROM USE OF PRIVATE CARS OE SHIP- 

PERS. 

It is suggested by the undersigned that any other topics 
involving questions of state and interstate commerce which 
members of the Convention desire to bring up for discus- 
sion be notified to Edward A. Moseley, Secretary of this 
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Committee, at Washington, D. C, before the day of meeting 
above named. 

Thomas M. Cooley, 

Chairman ; 
Eugene P. Jervey, 

of South Carolina; 
Leon G. Bagley, 

of Vermont; 
Edward L. Freeman, 

of Rhode Island ; 
William M. Liggett, 
of Minnesota, 

Committee. 
Edward A. Moseley, 

Secretary. 
Washington, D. C, 

March 24lh, 1892. 

The Secretary called the roll and the following gentlemen 
answered to their names : 

interstate commerce commissioners. 

William R. Morrison. 
Wheelock G. Veazey. 
Martin A. Knapp. 
James W. McDill. 

STATE RAILROAD COMMISSIONERS AND OTHERS. 

California — William Beck man. 

Connecticut — George M. Woodruff, William H. Hay ward, 

William O. Seymour. 
Georgia — Allen Fort. 

Idaho — Fred. T. Dubois, accredited representative. 
Illinois — John R. Wheeler, James H. Paddock (secretary). 
Iowa — Spencer Smith, John W. Luke, Peter A. Dey. . 
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Kansas — Albert R. Greene. 

Kentucky— William B. Fleming, George M. Adams,,W. R. 

Griffith (secretary). 
Maine — David N. Mortland, Roscoe L. Bowers. 
Maryland — William Keyser, accredited representative. 
Massachusetts — John E. Sanford, Everett A.Stevens, William 

J. Dale, Jr. 
Michigan — Charles R. Whitman. 

Minnesota — George L. Becker, A. K. Tiesberg (secretary). 
Missouri — T. J. Hennessey. 

Montana — R. O. Hickman, accredited representative. 
Nebraska — Thomas H. Benton, A. R. Humphrey, J. E. Hill, 

George IT. Hastings, J. O. Allen. 
New Hampshire — Henry M. Putney. 
New York — Alfred C. Chapin. 
North Carolina— J. W. Wilson, E. C. Beddingfield, H. C. 

Brown (secretary). 
North Dakota — George H. Walsh, M. J. Edgerley (secretary)- 
Ohio — George E. Smith (chief clerk). 
Pennsylvania — Thomas J. Stewart (sec'y internal affairs), 

Isaac B. Brown (deputy sec'y internal affairs). 
Rhode Island — Edward L. Freeman. 
South Carolina — Eugene P. Jervey. 
South Dakota — John H. King, ex-com'r. 
Virginia — James C. Hill. 

Washington — J. M. Buckley, accredited representative. 
Wisconsin — John B. Webb, deputy commissioner. 

ASSOCIATION OF AMERICAN RAILWAY ACCOUNTING OFFICERS. 

D. A. Waterman, 
C. I. Sturgis, 
S.M.Williams, 
M. Riebenack, 
Stephen Little, 

Representing the Executive Committee. 
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Mr. Fleming: Mr. Chairman, there are some gentlemen 
on the committees appointed by this body at its last meet- 
ing whose terms have expired, or who have resigned, but 
whose work is not yet completed, and I move, therefore, that 
the names of such members of the last conference as may 
be thought best be added and that they be requested to sit 
and act with us. 

Mr. Woodruff: Allow me to suggest an amendment that 
they participate in the discussion, but do not vote. We 
should be responsible for the voting. 

Mr. Fleming: I accept the amendment. 

The Chairman: I hear no objection to the amendment. 
I will request those gentlemen who formed the committees 
to notify the Secretary of their presence. 

The Chairman: Gentlemen, the Convention is now ready 
for permanent organization. 

Mr. Woodruff: Mr. Chairman, you have very happily 
alluded to the manner in which Hon. Thomas M. Cooley 
has so kindly and acceptably presided over our conventions 
in the three preceding years, and there was a peculiar fit- 
ness in his selection to be our chairman. The first Conven- 
tion, as you know, was called at the invitation of the In- 
terstate Commerce Commission, but the members of the 
Interstate Commerce Commission feel, and to some extent I 
know our own commissioners feel, that this is emphatically 
a meeting of the railroad commissioners of the several States, 
and under the circumstances it is the wish of the Interstate 
Commerce Commission, and I therefore make the motion, 
that one of our own members be nominated. I nominate 
Eugene P. Jervey. 

The question was put and the motion unanimously agreed 
to. 

The Chairman: Gentlemen, I am very much obliged for 
the honor conferred, and I hope you will overlook any mis- 
takes I may make, as 1 am not used to presiding. 

Mr. Freeman: I now nominate Edward A. Moseley 
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for Secretary and Martin S. Decker for Assistant Secretary. 
They have served our Convention very faithfully and effi- 
ciently in the past. 

The motion was agreed to. 

Mr. Wheeler : The Chairman of the Convention may be 
absent during the sessions, and under such circumstances it 
would be appropriate and necessary that some one should 
be prepared to take his place. Therefore I nominate as 
vice-chairman of this Convention George M. Woodruff, 
of Connecticut. 

The motion was agreed to. 

The Chairman : The Convention is now ready for busi- 
ness. 

Mr. Fleming: I move that a committee be appointed on 
order of business. 

The Chairman: Appointed by the Chair? 

Mr. Fleming : Yes, sir. 

The motion was agreed to. 

The Chairman : The Chair will appoint on that com- 
mittee the following gentlemen, who will please meet as 
soon as possible and get the order of business in shape: 

Mr. Fleming, of Kentucky. 
Mr. Wheeler, of Illinois. 
Mr. Sanford, of Massachusetts. 
Mr. Beck man, of California. 
Mr. Wilson, of North Carolina. 

The committee then retired. 

The Chairman: Mr. Moseley notifies me that he has a 
letter from Judge Cooley. In consequence of his inability 
to attend he has kindly written, and, unless I hear objec- 
tion, I will request the secretary to read the communication. 

There being no objection, the letter was read as follows: 
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LETTER OF HON. THOMAS M. COOLEY. 

Gentlemen of the Convention: As the call for this 
meeting has been issued in my name as chairman of the 
committee, I may be excused for transmitting a few words 
by way of an opening. 

It was with very sincere regret that I felt compelled to 
notify the secretary that it would be physically impossible 
for me to attend the Convention which I had united in call- 
ing and which was to open here this day. My desire to at- 
tend was strong not only because of the expectation that I 
should meet here a considerable number of gentlemen 
whose acquaintance it had been a great pleasure to me to 
form, but also because I knew that in coming here I should 
be enabled to listen to papers and discussions which would 
be the result of much. valuable experience and would fur- 
nish food for interesting study and reflection when I should 
be able to direct my thoughts again to the subject which is 
committed to your official charge, and in that way would 
be valuable even though I should not expect again to have 
occasion to make use in a practical way of what I might 
thus acquire. You have, perhaps, been informed, how- 
ever, that when I left Washington, on the occasion 
of my last visit to that city, my condition was 
such that my medical adviser strongly insisted that 
if I was to hope for complete restoration to health I 
must at once drop altogether the consideration of rail- 
road problems ; that I must dismiss the subject entirely 
from my mind for a considerable period, and that even when 
it came to be within my power to perform labor it would be 
wise for a time to let it be in channels of thought alto- 
gether different from those to which my mind had for sev- 
eral years been so persistently directed. Following this ad- 
vice, so far as it was in my power to do so, I have not since 
that time even kept up with the current literature of the day 
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on railroad subjects, so that however much I may regret my 
inability to meet with you on this occasion, the feeling is 
necessarily qualified by the consciousness that were I pres- 
ent I should be entirely unable to do or say anything as 
a member of the Convention that would be likely to be of 
importance to you in the performance of your official duties. 
When the interstate commerce act was passed by Congress 
and the Commission appointed under it, several of the 
State commissions had already been in existence long enough 
to have learned that the regulation of transportation by rail 
involved problems that were. not easy of solution, and 
were not likely to be altogether relieved of difficulty for 
many years to come. They had discovered that the mere 
making of a rate sheet for any considerable line of road was 
one of the most difficult of human transactions, though to 
the uninitiated it might appear as easy as the making by a 
merchant of the price he should charge for his goods, and 
they could then see that the fact that a rate sheet seemed 
to be unfair towards particular localities or interests did 
not conclusively prove that the road which put it in force 
had intended to deal unfairly as between their customers. 
They had also come to understand that the railroad business 
was perhaps the most difficult of any in existence to be 
brought under satisfactory regulation, because of the fact that 
the ordinary rules of business and competition must neces- 
sarily be applied in new ways and liberties be given and re- 
straints imposed where in other lines of business the true 
policy to be adopted might seem to be quite the opposite ; but 
they had seen also that the interest to be regulated did not 
take kindly to the laws passed for the purpose, and thought 
it an injustice that they should be subjected to special laws 
not applied in other kinds of business, and especially that 
persons who had not made railroad matters a study should 
be brought in and put in charge of the determination of 
great questions to which experts had given many years 
without finding it possible to reach any such definite con- 
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elusion as could be converted into a safe rule of law. They 
particularly felt that some rules that had been laid down as 
positive and inflexible, like those forbidding the making of 
the greater charge upon the shorter haul and those which 
made pooling illegal, were not only unjust and unfair as 
rules for the management of their own interests, but that 
they took away from them some of the most important 
means which they had been able to devise whereby to main- 
tain the competition that was useful to the public and to 
guard against the destructive rate wars, which, while bring- 
ing disaster upon them, were likely to be of special benefit 
to a few only of the largest of their customers ; precisely the 
ones that legislators, if well informed upon the subject, 
would least care to provide for or protect. The general re- 
sult had been that the railroad managers, instead of coming 
heartily into co-operation with the several State commis- 
sions, had either assumed a hostile position or at least 
had stood apart and left them to enforce, as best they might, 
such rules as the law or as their own best judgment had es- 
tablished, without giving them such assistance as would be 
important to make regulations provided for in either way 
most effectual. The commission appointed under the law 
of Congress did not fail to appreciate all the difficulties 
under which the State commissions labored, but it was their 
hope that it might at length come to be seen by the railroad 
managers themselves, who were so persistently insisting upon 
the like liberty in the conduct of their own business which 
was accorded to business generally that the most complete 
and perfect liberty is not to be found in the absence of law 
nor of governmental regulation, but in the most general and 
impartial administration of just laws, under which every 
man can understand perfectly what are his rights, and will 
not only be ready to submit to proper regulation, but can 
expect that what he is willing to do will with equal willing- 
ness be done by all others similarly situated — in fact, that 
it is never law that is burdensome, if it is just law, but 
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such absence of law as would lead to something like the con- 
dition of anarchy, which had so often been witnessed in the 
conduct of railroad business when the owners of roads, in 
the strife which they called competition, but which might 
be carried on perhaps for a different purpose than the en- 
hancement of revenues from legitimate busiuess, had made 
everything in the matter of rates uncertain, to the great 
detriment of the public as well as to the destruction of le- 
gitimate profits from transportation. The national com- 
mission also hoped that in time they might be able to be 
of some considerable service in bringing to proper adjust- 
ment some at least of the great questions that would neces- 
sarily present themselves for consideration, but they did not 
look for this to follow speedily from anything which they 
alone or in conjunction with the State commissioners would 
be able to do. They understood very well that it must be 
a matter of some considerable time and prudent manage- 
ment, and that in the meantime they must expect some de- 
gree of impatience on the part of the general public, many 
of whom had seemed to think that the appointment of com- 
missions was calculated to bring the railroad business of the 
country at once under such inflexible rules as would pre- 
clude forever any such injustice as communities and indi- 
viduals had felt they had before been subjected to at the 
hands of those who seemed to the sufferers to manage im- 
portant instruments of commerce in an arbitrary way, re- 
gardless of the rights of the general public. 

But the National Commission was also aware that their 
very appointment must to some extent bring a new embar- 
rassment into the general matter of the regulation of trans- 
portation by rail. Their business would be to do what might 
be done under the interstate commerce act to regulate com- 
merce between the different States of the Union and between 
the United States and foreign countries so far as it was con- 
ducted by rail, and the act itself had intended very carefully 
to limit their authority so that that portion of transporta- 
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tion by rail which was confined to the bounds of single 
States should not at all be interfered with by them. This 
was done in observance of the division of authority between 
the nation and the States which was made by the national 
Constitution, and the purpose of which was to protect, just 
so far as possible, in its completeness that local self-govern- 
ment which was in existence before the Constitution was 
adopted, and to give to the Union control only of that which 
could not be properly and efficiently regulated by the 
States themselves. Here, however, had sprung up a business 
that at the time the constitution was adopted could never 
have been anticipated, and which even the wildest imagina- 
tion could never have looked forward to. Here was a busi- 
ness conducted upon channels of communication which 
reached from one end of the country to the other, and even 
into foreign countries, and which was carried on by means 
of conveyances which received State and interstate and for- 
eign subjects of commerce alike, without any attempt to dis- 
criminate, and which crossed State lines without taking any 
notice whatever of their existence, with the speed of the 
wind, and under such circumstances that attempts to deal 
separately with that which would fall under the control of 
national power and that with which the States alone could 
deal, would be embarrassing beyond measure, and very 
seriously interfere with the public interest, general and local. 
Now, the commerce of every country ought, as a general rule, 
to be subjected throughout to rules of law that would be alto- 
gether harmonious, so that every citizen could understand 
that what was law for him was law for every other citizen of 
the country, and for every section, so that he could safely do 
his business upon that understanding, and make his contracts 
with a knowledge that what was allowed at the locality of 
his own business was allowed everywhere else, and what was 
forbidden there was under the ban of the law elsewhere. 
But here was the case of a branch of business that, per- 
haps, more than any other, needed to have uniform rules 
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and regulations for its management, and which might, 
nevertheless, be subjected at frequent intervals, and at many 
points on one journey, to different rules and regulations, if 
the disposition existed to establish them, so that neither the 
persons in conduct of the business nor those whom it served 
could calculate with certainty upon the demands which 
would be made upon them, or the obstacles that would be 
cast in the way of speedy results, or even upon their own 
responsibility for what might be, in one section of the 
country, favored by the law, and in another forbidden — 
perhaps under penalties. 

It is to this aspect of regulation by law of railway man- 
agement in this country that I wish specially at this time to 
call your attention. I do so, not because I do not suppose 
it has before been the subject of thought, and perhaps, of 
conference among yourselves, but because it is so extremely 
important that it cannot be too often presented or too em- 
phatically urged for consideration upon everyone who is in 
any way connected with railroad management or regu- 
lation. 

It was a happy thought that suggested the first national 
gathering of State Railroad Commissioners at this place and 
that has continued the gatherings to this time. That the 
meetings have been beneficial I am entirely confident. 
They have always, I am sure, been looked forward to by the 
members of the Interstate Commerce Commission with 
pleasure and as promising usefulness in every instance, and 
the promise, I think, has never been disappointed. There 
is no reason to expect that they will not be as useful in the 
future as they have been in the past if they shall continue 
to be held, as I trust will be the case. Their usefulness, 
however, will be proportioned to the extent into which, 
through the joint discussions and the comparisons of views 
which take place here, the national and State regulation of 
railways is brought into conformity. There is no good 
reason in the nature of things why the conformity should 
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not be complete and perfect. It is remarkable that up to 
this time there has been so little — I will not say of conflict, 
but even of diversity of action between the national and 
State commissions. Indeed, I recall no instance at this time 
when anything done by the one has seemed to me to afford 
just ground for complaint by the other. This may justly be 
attributed to the fact that there has been no purpose on the 
part of either to do any act that could afford ground for just 
complaint on the part of managers of the business regulated 
and no desire to do anything else than to apply rules of right 
and equality for the protection of the general public. The 
aim of all regulation ought to be justice; and when it is 
apparent that this is the purpose of the several commissions, 
the railroad managers of the country may more reasonably 
be expected to co-operate with them much more generally 
than they do now. If these managers were to come gener- 
ally and heartily into more full and complete recognition of 
the rules of right and justice that the law undertakes to lay 
down for the performance of their duties in their manage- 
ment of the great interests they represent, there can not be the 
least doubt that the general result would be, not only that 
their service to the public would be more useful than it is 
now, but that the revenues derived from their business 
would be materially increased through the cutting off of 
many of the drains upon them, which now, while affecting 
injuriously the returns they can make to their stockholders, 
at the same time have the effect of prejudicing the mind of 
the general public against railroad management to an extent 
quite beyond what is generally understood by those who 
suffer from it. The prejudice is inevitable, and not at all 
unreasonable when it is seen, as it very often is, that these 
drains result from an unjust discrimination against the 
public or some portion thereof, that they are of a character 
that ought to need no law and no criminal or other penal- 
ties to put them under the ban of condemnation in every 
office of railroad management. 
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I take the liberty of adding one more thought : that the 
more perfect is railroad regulation the less we shall hear of 
transportation by rail .being made a government function ; 
the General Government making purchase of all the roads 
and entering upon a course which will lead we know not 
where or into what disasters. 

Thomas M. Cooley. 

The Chairman: Gentlemen, you have heard the commu- 
nication from Judge Cooley. What disposition shall be made 
of it? 

Mr. Woodruff: I move that the thanks of this Conven- 
tion be extended to Judge Cooley for his exceedingly inter- 
esting communication, and that it be entered in the record 
of our proceedings. It maybe that upon examination we 
shall want to refer certain portions of it to the appro- 
priate committees, but I think it advisable at present to 
take the action I have suggested. 

Mr. Becker: Gentlemen, I should like to have some- 
thing added to that motion, and that is that the president 
and secretary of the Convention be requested to communi- 
cate to Judge Cooley our regret that he has been compelled 
to retire from the position which he filled with so much 
honor to himself and so much usefulness to the country, 
and to express also the hope of this Convention that he may 
soon be restored to health. 

The motion of Mr. Woodruff, with the amendment sug- 
gested by Mr. Becker, was unanimously agreed to. 

The committee on order of business not being ready to 
report, the Convention, upon the suggestion of the chairman, 
took an informal recess. 

The Chairman: The Convention will please come to 
order. 
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REPORT OF COMMITTEE ON ORDEfc OF BUSINESS. 

Mr. Fleming : Mr. Chairman, the gentlemen of the Com- 
mittee on Order of Business desire to make this general 
report : 

That the first order of business shall be the report of com- 
mittees named and appointed at the last meeting to report 
to this Convention, and that they shall report in the follow- 
ing order : 

Report of Committee on Uniformity of Railway Accounts. 

Report of Committee on Reasonable Rates. 

Report of Committee on Discrimination in the Use of 
Private Cars of Shippers. 

Report of Committee to Secure Congressional Action in 
Regard to Safety Appliances. 

Report of Committee on Railway Legislation. 

Report of Committee on Territorial Assignment of Sta- 
tistics of Operation. 

That the committee have leave to sit further, and we would 
ask, if any gentleman desires to submit for the consideration 
of this Convention any paper or communication pertaining 
to railway matters, that he hand it to the committee, who 
will arrange in regard to the hearing hereafter. 

The Chairman: Gentlemen, you have heard the report of 
the committee. What disposition shall be made of it? 

Mr. Paddock: I move that it be adopted. 

The motion was agreed to. 

The Chairman : The first business before the Convention 
is the report of the Committee on Uniformity of Railway 
Accounts. 

Mr. Seymour: Mr. Chairman, the committee respectfully 
submits the following report: 



Digitized by VjOOQ IC 



UNIFORMITY OF RAILWAY ACCOUNTS. 17 



REPORT OF COMMITTEE ON UNIFORMITY OF RAILWAY 
ACCOUNTS. 

The undersigned, appointed by the Second Annual Con- 
vention of Railroad Commissioners, held in this city May 
28th, 29th, 1890, to prepare and present a report upon " The 
question of perfecting the classification of operating expenses 
now used by the commissions" were continued by the third 
annual convention, held at the same place March 3rd, 4th, 
1891, with instructions to report to the fourth annual con- 
vention, to be convened in Washington April 13th, 1892. 

A meeting of the committee was held in this city January 
28, 1892, at which the Association of American Railway 
Accounting Officers and the statistician of the Interstate 
Commerce Commission were represented, and a second meet- 
ing, with the same parties present, was held in New York 
March 22, 1892, at which the suggested changes in the 
*' Classification of operating expenses " were considered and 
discussed in detail. 

Your committee, when they entered upon the considera- 
tion of the proposed changes, were disinclined to recommend 
any radical alterations in the form which had been so re- 
cently and generally adopted by the railroad companies, and 
it was this conservative spirit which prompted the report 
which we made last year. A more extended and minute 
consideration of the questions involved in these changes and 
a greater familiarity with the practical results of the present 
form have convinced your committee that certain changes 
are desirable, and we are now prepared to present our rea- 
sons therefor. The two questions which most vitally affect 
the present form are : 

1st. Shall taxes be considered as a fixed charge or as an 
operating expense? and 

2d. Shall the assignment of expenses to freight and pas- 
senger traffic be continued ? 
2 
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Turning to the first question, which involves the transfer 
of taxes from the place where they now appear on page 31 
of the form of returns, under the head of tC Deductions from 
income," to the head of " Operating expenses," found on 
page 45, on which latter page it is proposed taxes shall 
make a fifth item under the sub-heading "Recapitulation of 
expenses," it will be observed that operating expenses 
complete would appear under five headings, as follows: 

1st. Maintenance of way and structures. 

2d. Maintenance of equipment. 

3d. Conducting transportation. 

4th. General expenses. 

5th. Taxes. 

We assume that there is a desire to place taxes in the list 
of operating expenses, so that they may be deducted from 
the sum of the earnings before making the calculation to 
find what is the " percentage of operating expenses to earn- 
ings," reference being had to page 45 of the form of 
report. Of course, taxes will be shown in any event in a 
distinct item by themselves, and from the report of any 
given road it can be readily ascertained how much of the 
outlay has been made on account of taxes. Hence, it would 
require but a small calculation from the data given in the 
report to arrive at the " percentage of operating expenses to 
earnings," with the taxes added in as an expense. It may 
be assumed that the effect which is sought to be avoided is 
the formal, and what may appear as an authoritative, state- 
ment of this percentage from so high a tribunal as the In- 
terstate Commerce Commission, which, by reason of the 
great authority and dignity of that body, might be received 
by legislative and executive officials as a correct result, with- 
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out a critical examination in detail of the methods by which 
the result has been obtained. As a matter of fact, there 
seems to be no good reason against making the statement 
of the percentage of expenses to earnings both ways — that 
is to say, with taxes excluded from the account of operating 
expenses, and also with the taxes included in that account. 
This might allay the fears of railway officials and should 
do no harm to any one. 

There is a sense in which taxes may logically be regarded 
as an expense. What are taxes ? Taxes, so far as they con- 
cern railroads, are a charge which railroad property pays 
for the law and order under which civil society enables 
them to conduct their business; in short, it is what the road 
pays for the maintenance of civil government. If requisite 
protection to the property and business of a railroad com- 
pany were not furnished by government, or if we could sup- 
pose a railroad to be operated in some land without govern- 
mental protection, then it would be necessary for such a 
railroad to provide its own protection and regulation, such 
as would accomplish for it the end which is now reached 
through government. If we thus suppose a railway company 
to be procuring this service for itself we can see the resulting 
outlay would come strictly in the form of an expense and 
stand upon the same basis as the wages of watchmen or other 
like employes. The sum paid for this purpose would then be 
as much an "expense of operation" as clerk hire, or the sala- 
ries of trainmen. But the railway companies of the land, in 
common with others, find an agency ready established which 
secures them in the enjoyment of their property and fran- 
chises, guarantees them the right to perform their functions 
under the shield of law, supplies them with police protec- 
tion, affords them courts through which to enforce their 
contracts, and officers to administer the laws, which fix their 
duty and liability to the public, and the duty and liability 
of the public to them. For this protecting agency which 
we call government, the railroads, like others, pay through 
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the medium of taxes. They thus in substance pay for a 
service rendered them, and, looking at the matter from this 
poiut of view, it would do no violence to the truth of the 
case if the certain sum so paid were called an expense of 
operation. 

Be this as it may, however, this tax is a sum that must be 
paid and cannot possibly be escaped. Its payment is beyond 
the volition of railway officials. It is a burden so inevitable 
that its very name has become associated in the public mind 
with death, and the phrase lt as certain as death and taxes " 
has passed into common speech. Why, then, should this 
known and inevitable charge not be deducted as an expense ; 
or, at least, as if it were an expense, when computing the per 
centage of expenses to earnings ? 

If we are correct in our understanding that what is de- 
sired is that taxes be deducted from earnings before making 
the computation, which is to show to the world what per 
cent, of earnings are paid out as expenses, then we are free 
to say we see no objection to the suggestion being acceded to. 

The above are the conclusions of a majority of the com- 
mittee upon this subject. The minority respectfully dissents 
from the views so ably and forcibly presented because, in its 
opinion, taxes are not, strictly speaking, an operating ex- 
pense. They are not determined, controlled, or affected by 
the management. They are an expense, as the interest upon 
the funded debt is an expense, and both must be paid before 
the net income applicable to the payment of dividends can 
be determined ; but neither of them is in any sense an op- 
erating expense. Both are fixed charges, and should be so 
treated. If, because taxes are an expense, they should be 
classified as an operating expense, then why should not the 
expense of interest upon the funded debt be similarly treated? 
It is important that the operating expenses should be kept 
separate and distinct from all other expenses in order to 
test the character and quality of the management. To in- 
clude taxes in operating expenses is to introduce an uncer- 
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tain and variable element which destroys comparison, for the 
mode and rates of taxation vary in different States through 
which the same road may pass. The rate of taxation some- 
times varies in the same State. For instance, the Illinois 
Central railroad pays a tax of seven per cent, upon its gross 
earnings, while the other roads of the State pay only three 
and one-half per cent. Is there not in the minds of many 
a misconception of the scope of the statements on pages 45 
and 61. It is not intended to state the percentage of the entire 
corporate expenses to earnings, but only a distinctive class of 
expenses, denominated operating expenses, as distinguished 
from all other expenses. If on page 61 it is clearly un- 
derstood that the receipts per passenger per mile aud per ton 
per mile must be sufficient to pay the cost of such service, 
together with the fixed charges and a fair return upon the 
capital actually invested, it is not easy to see how any harm 
can be done by the statement as made. It is only just to state 
that the minority only wishes to express briefly its position, 
with no captious opposition to the conclusions of the major- 
ity. 

We are now prepared to consider the second proposition, 
viz., whether the assignment of expenses to freight and pas- 
senger traffic should be continued. 

It is well known that a large proportion of the expenses 
of operation is common to both the passenger and the 
freight service, but not wholly chargeable to either. Sal- 
aries of general officers, station agents, aud telegraph oper- 
ators, expenses of the maintenance of way and structures, 
and other like expenses, will serve as examples of those out- 
lays which do not naturally divide between the passenger 
and the freight service. Other expenses there are that 
classify themselves. What per cent, of the entire expense 
of operation is incapable of being accurately classified is 
variously stated, the lowest estimate being forty per cent., 
while some allege the amount to be as high as sixty per 
cent, of the entire expense. This large proportion, expended 
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for the common benefit of both branches of the service 
must, therefore, if apportioned at all, be divided in accord- 
ance with some arbitrary general rule. The rule now used 
is stated upon page 42 of the Form of Annual Report in 
these words : 

"All expenses which are naturally chargeable to either 
passenger or freight traffic should be entered in their re- 
spective columns. Expenses which are not naturally 
chargeable to either traffic should be apportioned on a 
mileage basis, making the division as between passenger 
and freight traffic in the proportion which the passenger and 
freight train mileage bears to the total mileage of trains 
earning revenue." 

" Mixed trains will continue to be treated for the present 
as one-fourth passenger and three-fourths freight." 

We may observe, first, that the rule referring to mixed 
trains appears, so far as we can learn, to rest upon nothing 
more definite or valuable than some one's conjecture, and 
the identity of the conjecturer seems to be unknown. That 
it is based upon any experience or upon any theory that 
finds a basis in the facts of the railway business of the couutry 
has never been made apparent. This arbitrary rule, that one- 
fourth of the expenses of all mixed trains must be charged to 
the passenger service and three-fourths to the freight service, 
is applied alike to those roads which do a large passenger 
traffic and upon which mixed trains are the rare exception, 
and likewise upon frontier roads where both passenger and 
freight traffic is conducted exclusively by mixed trains. 
There are several roads of the latter class in the State of 
Illinois, and in the West it may be said generally that 
freight trains carry a few passengers in the "caboose." 
Whether every train which carries passengers at all would 
be classed as "mixed" we do not know, but, certainly, if 
such trains are so classed, egregiously wrong results would 
be obtained under this rule, for on the roads of the West 
many trains carrying a heavy tonnage of freight frequently 
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carry only a very few passengers, whose transportation 
forms but a mere incident of the entire service of the train. 

Without going into a detailed argument, it will appear 
that the basis so furnished for the division of expenses of 
mixed trains must be of little value, and, while the volume 
of " mixed " service is, perhaps, on the whole not large, it 
seems to us that either a rule which will produce results 
substantially correct and true should be found or else the 
-effort to classify the common expenses of mixed trains should 
not be attempted. 

The most obvious test of the rules given for both mixed 
.and distinct trains would be the results of experience in using 
them. The test of actual practice fails to satisfy us that 
these rules are of any utility either to the companies, the 
States, or the nation. Indeed, if not substantially correct, 
they could not be expected to be useful and may prove posi- 
tively vicious. We know that results have been reached by 
the application of these rules for division which are grossly 
erroneous, not to say preposterous. To illustrate, we quote 
from certain letters of Stuyvesant Fish, president of the Illi- 
nois Central Railroad Company. The first concerns the 
report of that company for the year 1890. Mr. Fish, writing 
to Chairman Cooley, said : 

" The arbitrary rule laid down by the Commission for the 
distribution of expenses between the passenger and the freight 
service make it to appear that the Illinois Central earned 
tWs °f a cen * P er ton °f freight per mile and only T %fa of 
a cent per passenger per mile. The case of the Dubuque & 
Sioux City railroad is even worse, it being made to appear 
to earn -jV/u" °f a cent P er ton °f freight per mile, while its 
average receipts per passenger per mile are made to appear 
to be yVoV °f a cen ^ ' ess than the estimated cost of carrying 
-each passenger one mile. Obviously, the rule of the Cora- 
mission charges too much of the expenses to the passenger 
and too little to the freight service. 



" Being unable to suggest a safe rule for dividing the ex- 
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penses, we do not presume to criticise the one adopted by 
the Commission further than to point out wherein it fails of 
application to the business of the Illinois Central Railroad 
Company, and to submit that it is not right to draw conclu- 
sions from, or wise to predicate action upon, figures so ob- 
viously erroneous." 

And again commenting upon the Report for 1891, Mr. 
Fish says : 

"The arbitrary rule laid down by the Commission for the 
distribution of expenses between the passenger and freight 
service make it appear that the Illinois Central earned dur- 
ing the past year tVA °f a cent P er ton °f freight per mile y 
and that it lost y^J^ of a cent per passenger per. mile, and 
that its entire passenger business was done at a loss of 
$141,715.37." 

Roads could perhaps be found, reporting to the Interstate 
Commission, whose business is so divided between the pas- 
senger and freight service and is performed under such 
conditions as to render the rule now in use as near right as 
any general rule that could be devised. Evidently, that 
rule, as Mr. Fish says, fails of proper application to the 
business of the Illinois Central Railroad Company; and 
probably other roads may be found from whose reports, fol- 
lowing this rule, it would appear that instead of too much 
expense being charged to passenger service and too little to- 
freight, as in the case of the Illinois Central Company, it 
would be found that too much is charged to freight and too 
little to passenger. We have no such case at present in 
mind ; but the varying conditions under which the railroads 
of the country do business, and the wide difference in the 
character of their respective traffics, renders it highly 
probable that such cases exist and might be found if searched 
for. 

In answer to one of the above letters of Mr. Fish, Judge 
Cooley, among other things, wrote : 
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" I understand very well that it is absolutely impossible 
to so apportion the cost of freight aud passenger service as 
to reach accurate results. Nevertheless, if it is desirable to 
obtain the statistics of the roads at all, they ought to be ob- 
tained on the same basis. They would not otherwise be of 
much value. Our blank reports, therefore, are the same for 
all the roads. 

* * * * * * * 

"I may perhaps with propriety add that I can very well 
see that the application of the rule does not lead to correct 
information regarding the cost of passenger traffic consid- 
ered b}' itself, and if the matter were exclusively in my 
hands I should probably make considerable change. It is 
too important a matter, however, to act hastily upon, and I 
think any action should betaken with the full accord of the 
Association of Railway Accounting Officers." 

Referring to the statement quoted above from Judge 
Cooley that "Any action should be taken with the full ac- 
cord of the Association of Railway Accounting Officers," it 
may be noted that the opinions of the railway accounting 
officers, in the association and out, which have, through the 
kindness of the statistician, been collected for the use of 
our committee, are practically unanimous in favor of dis- 
continuing the attempt to apportion expenses between pas- 
senger and freight traffics. Thus we have the " full accord 
of the association " which his honor Judge Cooley thought 
desirable; and while we are aware that railway officials do 
not always view questions of this kind from the standpoint 
of the public interests, as it is the duty of railway commis- 
sioners to view them, still as regards this matter we are con- 
vinced, after full reflection, that the public interest is ndt 
antagonistic to that of the companies themselves, and that 
all the recommendations are made in the utmost good faith. 

And this brings us to a consideration of the purpose of 
requiring this division, which it is admitted must be made, 
if at all, upon an arbitrary basis. It has bepn said (and we 
will meet the ease squarely) that the fixing of tariff rates for 
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the transportation of passengers and freights, under gov- 
ernmental authority, is likely to become one of the leading 
functions of the railway commissions of the country, and 
that it is therefore desirable that statistics be collected from 
which can be derived the information called for on page 61 
of the commissioner's form to be used as a basis for the 
fixing of maximum freight aud passenger rates. It is said 
such items as " estimated cost of carrying each passenger one 
mile," " passenger earnings per mile of road," " passenger 
earnings per train-mile," "estimated cost of carrying one 
ton one mile," " freight earnings per mile of road," and 
"freight earnings per train-mile," are necessary as a basis 
for the fixing of rates, and should be preserved even though 
perfectly correct results are not obtained. 

Every one will admit that if the items of cost of freight 
and passenger service above quoted from the form on page 
61 could be obtained with substantial correctness the infor- 
mation would be valuable, and it would certainly be quite 
as valuable for the roads as it would be for railway commis- 
sions or other governmental agencies. But we have not yet 
arrived at the point of being able to see how a body of in- 
accurate statistics, which are supposed to support another 
body of erroneous deductions, can be of practical value to any 
legislative or executive branch of government, any more than 
they would be valuable to the companies themselves. It is 
said a uniform basis must be adopted and maintained to 
secure the benefit of comparisons; but it is difficult to un- 
derstand how, if one error is vicious and harmful, an accu- 
mulation of errors may become salutary ; and it is quite as 
difficult to see how true statistical instruction may be de- 
rived by comparing a large number of errors more or less 
gross with each other. 

We have little share, anyway, in the expectation that just 
railway rates will ever be established through statistical 
tables showing "per mile," " per ton," or "per passenger" 
costs. We do not believe that information of this kind ever 
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did furnish the basis for actually fixing tariff rates, or that 
it ever will, because we believe that, even where railway 
commissions are clothed with power to fix rates, such rates 
will be made up upon a different basis and depend upon 
different conditions from any disclosed by such statistics. 
Particularly must this be true so long as the cost items per 
unit of traffic are confessedly erroneous and do not repre- 
sent the true facts of the case. 

So far, therefore, from the statistics obtained from this 
division being valuable as affording a criterion for railway 
rates, we believe that the very fact that this false informa- 
tion is liable to be so used is the most cogent reason which 
could be giveu for ceasing to furnish a basis confessedly 
erroneous. A man who travels in the wrong direction is 
certainly as likely never to arrive at his destination as one 
who travels not at all. 

By all this we do not mean to be understood as saying 
that unless absolutely correct and accurate information is 
obtained the attempt to classify expenses should be 
abandoned. We do, however, mean to say that unless a 
result which is substantially and approximately correct can 
be had, it is better to leave the subject untouched, and to 
permit (if a cost criterion must be had) the statistics of each 
road to be estimated separately and in the light of its own 
conditions of traffic, and to be so estimated by those who 
may have the rate-making power. 

In the somewhat lengthy investigation we have made in 
this matter one fact has arisen to a position of absolute 
clearness in our mind, which is that no universal or uni- 
form basis of such division of expenses will ever yield 
statistical results near enough correct to be of practical use, 
or, indeed, not to be positively harmful. 

When we consider that the proposed division of expenses 
must be made on, say, some coal road of Southern Illinois 
which hauls an occasional passenger, by the same rule and 
upon the same basis which is applied to a passenger road 
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connecting New York and Philadelphia or Philadelphia 
and Washington, what possible value can be expected in re- 
sults so obtained? 

If it were possible in the case of any single road to arrive 
at a correct rule for apportionment of operating expenses, it 
would remain doubtful whether the rule thus found would 
be applicable to any other road doing business in the coun- 
try, and certainly it could never be applied to auy consid- 
erable number of other roads. 

Your committee also approve and would recommend the 
transfer of the items mentioned in the " Suggestions " from 
"General Expenses" to definite accounts, under the head of 
" Conducting Transportation," thus necessitating the intro- 
duction of some new accounts under that heading, such as 
11 Superintendence," "Hire of Equipment," "Clearing 
Wrecks," " Oil, Tallow, and Waste," " Outside Agencies 
and Advertising," "Commissions," " Stationery and Print- 
ing," &c. 

It is impossible to enumerate in detail all the minute 
changes suggested and to give the reasons therefor in this 
report without extending it beyond reasonable limits, but 
your committee recommend the adoption of the changes in 
the " Classification of Operating Expenses " suggested by 
the executive committee of the Association of American 
Railway Accounting Officers, as shown in a copy of said 
suggestions filed with this report. If this Convention should 
see fit to adopt, in whole or in part, the recommendations 
of the committee, it is suggested that the changes shall not 
take effect until for the year ending June 30, 1893. 

We desire to express our gratitude to the executive com- 
mittee of the American Railway Accounting Association 
and to the statistician of the Interstate Commerce Commis- 
sion for their valuable assistance in the discharge of our 
duties. 
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With the submission of this report your committee re- 
spectfully ask to be discharged. 

Wm. O. Seymour. 
Isaac N. Phillips. 
Isaac B. Brown. 

The Chairman : The Convention has heard the report of 
the Committee on Uniformity of Railway Accounts. What 
disposition is the pleasure of the Convention? 

Mr. Becker : I move that the report be accepted and the 
committee discharged, and also that the report be laid on 
the table for future consideration. 

The motion was agreed to. 

Mr. Woodruff: Mr. Chairman, I understand that some 
members of the Accounting Association who are present de- 
sire to leave to-night, and that possibly their report may 
lead to discussion. At the suggestion of the chairman, I 
move that it be made a special order for to-day, at half past 
three this afternoon, provided it can be printed by that 
time. 

The motion was agreed to. 

The Chairman : The next business in order under the re- 
port of the Committee on Order of Business will be the report 
of the Committee on Reasonable Rates. Judge Fleming, of 
Kentucky, is chairman of that committee. 

report of committee on reasonable rates. 

Mr. Fleming: Mr. Chairman and gentlemen, in submit- 
ting the report of the Committee on Reasonable Ratesit would 
probably be proper for me to say that all of the committee, 
seven in number, have not been able to act, and that of 
those acting with the committee one member does not agree 
to some of the points made in the report. 

The report, Mr. Chairman, is as follows: 
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At the Convention of Railroad Commissioners held May, 
1890, the following resolution was adopted : 

"Resolved, That the chairman of this Convention appoint 
a committee of five, who shall make a report to the next 
Convention on the following topics, viz: " 

"I. What is the best standard of a just and reasonable 
rate, and what elements should be considered in determin- 
ing the reasonableness of a rate? 

" II. Is the question of a reasonable rate, under the decis- 
ions of the Supreme Court of the United States, necessarily 
a judicial question, and what legislation on the subject of 
reasonable rates, State and national and within the power 
of the States and of Congress, is desirable?" 

In March, 1891, the committee made a report and recom- 
mended the following resolution: 

"Resolved, as the sense of this Convention : 

" 1. That it is competent for the Congress of the United 
States and for the legislatures of the various States to regu- 
late within their respective spheres the rates of freight and 
passenger traffic and travel, subject only to those legal and 
constitutional limitations which, under our system of gov- 
ernment, circumscribe the exercise of all legislative and ad- 
ministrative acts. 

" 2. That it is within the power of Congress and the State 
legislatures to delegate the power of reasonable regulation 
of rates to boards of commissioners, and to make their acts 
and findings upon questions of fact, after fair legal opportu- 
nity to be heard, as conclusive and binding as the findings 
and acts of other administrative officers. 

"3. That uniformity is desirable in congressional and 
State legislation on the subject of rates, to the end that pub- 
lic regulation of rates may be practically reached by the 
active co-operation between State and interstate commis- 
sions." 

This resolution was adopted by the Convention of 1891. 
The report which led up to this resolution was mainly di- 
rected to show that the question of reasonable rates was not 
necessarily a judicial question. The committee argued that 
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under the common law it was competent for the king or 
parliament to determine what was a reasonable charge in 
all matters of business affecting the public interest; that 
such prerogatives in the United States are allotted to the 
State and national legislatures ; that, inasmuch as such legis- 
lation affects the public welfare, it is doubtful whether any 
rights granted in the matter of rates could be construed into 
a contract irrepealable by subsequent legislation ; that cer- 
tainly no such contract right could exist without the inten- 
tion so to legislate was clearly expressed, the right to alter, 
amend, or repeal the grant otherwise obtaining by implica- 
tion ; that where the right to alter, amend, or repeal sub- 
sists such right must necessarily be absolute; but where 
such right is exercised, not in the way of altering, amend- 
ing, or repealing the charter, but under the general govern- 
mental power, such right is subject to constitutional limita- 
tions; that as railways are not private, but quasi public cor- 
porations, as they are public highways, as they are instru- 
ments of commerce, and as they are virtual monopolies, and 
their business aftected with the public use, the principle of the 
Dartmouth College case is not applicable to them ; that under 
our form of government where the sovereignty is divided 
into three branches (the legislative, executive, and judicial) 
when the legislative assumes jurisdiction of rates its author- 
ity is exclusive, so long as it acts within its jurisdiction, and 
therefore where it, either directly or through its administra- 
tive officers, fixes a maxima of charges such maxima are 
binding upon the courts unless some fundamental principle 
of justice is clearly violated; that this doctrine was too 
firmly established ever to be shaken and would not at this 
time have been seriously questioned, but for the opinions of 
the Supreme Court in the Minnesota cases ; that the view that 
those cases overturned the doctrineof legislative control of rates 
was founded in misapprehension ; that the trouble with the 
Minnesota statute was that while prescribing the rule of 
reasonableness and delegating the power to fix reasonable 
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rates to the board of commissioners and failing to require 
any opportunity for bearing by the railroads, nevertheless 
the State courts sustained the rates established under it, 
holding the rates so prescribed to be conclusive ; that what 
was decided by the Supreme Court in those cases was that 
such a statute so construed was unconstitutional as wanting 
in due process of law. The views of your committee are 
now sustained by the late case of Budd vs. The State of New 
York, decided at the last October term of the Supreme Court. 
Your committee ventures to congratulate this body upon 
this decision. Not only are you justified in the position 
taken by you at the last conference, but the doctrine of the 
Granger cases is now once more reaffirmed and established. 

The doctrine of the right of public control having been 
by the committee and the Conference thus boldly and 
strongly asserted, this committee was continued. Its num- 
ber was increased to seven, of which three are made a 
quorum. 

It is now proposed, in addition, (1) to affirm the duty of 
the exercise of the right of public control, and (2) to supple- 
ment the suggestions made in the former report touching 
the need of additional legislation. 



The Duty of Public Regulation of Rates. 

The duty of public control of rates is no more to be dis- 
puted than the power. Railways are among the agencies of 
the State. At first their control was committed almost en- 
tirely to the representatives of those who advanced the 
capital to build them. They were then in their infancy, 
and the doctrine of laissez faire, so important in private 
affairs, was in the beginning perhaps wisely left to apply to 
them. 

But time has wrought and is working rapid and great 



Digitized by VjOOQ IC 



REPORT OF COMMITTEE ON REASONABLE RATES. 33 

changes. Railway mileage has doubled with almost each 
decade, growing from 23 miles in 1830 to 163,597 miles June 
30, 1890. 

That mileage is capitalized at $9,437,353,372. Of this 
156,404 miles were in operation June 30, 1890, the gross in- 
come from which for the previous year was from operation 
$1,051,877,632 and from other sources $126,767,064, a total 
of $1,178,644,696. The revenues collected by these com- 
panies are more than five times those collected by the Gov- 
ernment from tariff duties. Railway employes number 
about two millions or nearly ten times as many as those of 
the Federal Government, while perhaps two million more 
employes are engaged in affiliated industries dependent 
upon railroad companies. Thus it appears that the railroad 
system is hardly second to the Government itself. 

Competition between the separate systems has become, as 
stated by Mr. Jos. Nimmo, Jr., in his late argument before 
the Senate committee," almost absolutely a matter of con- 
ventional arrangement. The weaker lines are absorbed by 
the stronger. Combination is taking the place of competi- 
tion, the tendency being towards centralization and con- 
solidation of interests and of property. Where unity of 
ownership is not had the end is reached by federation into 
associations, and thus the vast railroad systems of the coun- 
try are being organized into one gigantic power. 

This great agency, thus united in interest and manage- 
ment, holds as in the hollow of its hands the commerce of 
the country. Already it has accumulated wealth in the 
hands of the few as no other agency in any age in any 
country has ever done. If uncontrolled by law it can levy 
what tribute it pleases, direct the channels of trade and 
the tides of business, make and unmake cities, build up and 
put down industries, enrich and impoverish individuals and 
communities. Moved by a common purpose, prompted by 
the desire of gain, managed by the brainiest men, its forces 
disciplined and organized and alert, it could control nomi- 
3 
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nations and elections and influence, if not dictate, legislation. 
Such power is a source of danger, a menace to the perpetuity 
of the Republic. It must be put under effective restraint. 
" The State must control the railways or the railways will 
control the State." 

Public regulation of railways, then, is not only a public 
right but a public duty of paramount importance. It is 
rooted in the necessity of self-preservation ; in the protec- 
tion of the general welfare. Salus populi suprema lex. 

II. 
What Legislation Touching Rates is Needed f 

The right and duty of public control being no longer ao 
open question, it only remains to consider and determine in 
what manner and to what extent this power ought to be ex- 
ercised and what legislation is desirable on the subject. 

The private capital invested in railways is entitled ta 
favorable and generous consideration. Much of it has been 
invested at great risk. It has largely contributed to the de- 
velopment of the country. Liberal returns should be al- 
lowed. But this capital has been voluntarily dedicated to 
a business affected with the public interest, and " it must, to 
the extent of that interest, submit to public control for the 
common good." This much the general welfare requires. 

As railways are public highways and have control of 
travel and commerce, the necessity of their being limited ta 
the exaction of reasonable charges is manifest ; for if they 
can dictate at will the amount of such charges the masses 
of the people and the business of the country are completely 
at their mercy. Left free in the exercise of such unlimited 
power they can put what tribute they please upon the people. 
An increase of five mills per tou per mile on freight would 
raise annually in addition to the present charges a sum 
larger than the total receipts of the Federal Government 
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from internal revenues and custom duties. Railway man- 
agers are appointed not by the public, but hold their places 
at the will of the stockholders. To expect them to look to 
the public interest rather than to the interests of the owners 
of the private capital, would be idle. To clothe them with 
arbitrary power over rates and not to look for them to 
use that power to enrich, at the expense of the public, those 
whom they serve and to whom they owe their places, is to 
hope for too much of human nature. As the forces of com- 
petition between railroads relax their hold, but tighten upon 
the crowding population of our cities and country in all 
branches of private business, the necessity of public regula- 
tion increases. Society is organized to protect the weak 
against the strong — to protect those who cannot protect 
themselves. Regulation of rates is necessary to protect those 
who cannot protect themselves. The president of the 
American Railway Association, in his address delivered 
at New York October 14, 1891, admitted that "the local 
shipper ought to be protected against contributing to 
pay losses on competitive business, because he is in no 
position to make rates for himself." This affirmation may, 
to a certain degree, be predicated of every shipper and its 
truth is emphasized by the statistics which accompanied the 
committee's report last year. Those tables show that rail- 
ways in the fourteen years prior to 1890 had earned in excess 
of 6 per cent, on the capital actually iuvested the enormous 
sum of $1,592,280,277 from traffic earnings alone ; that their 
earnings for the year 1888 were more than $171,000,000 in 
excess of 5 per cent, on such capital ; that in the eleven cen- 
tral farming States railway earnings had increased 175 per 
cent., while the increase of value in the wheat and corn crops 
in those States increased only 57 per cent., indicating that 
the railwaj's are taking a constantly increasing proportion 
of the proceeds arising from the sale of farm products, as is 
further shown by the fact that in those States railway revenue 
in 1870, when times were prosperous with the farmers, was $12 
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for each unit of the population as against $18 in 1888, an 
increase in the per capita tax of 50 per cent. 

Is it to be wondered, then, that the minds of the people are 
turned toward the subject of transportation as one of the im- 
portant economic questions of the times ; that its importance 
is being asserted in interviews with the leaders of thought 
in public meetings, on political platforms, and in legislative 
halls? 

Senator Gorman, in a late interview, is reported to have 
said that the leading public question now is that of trans- 
portation. 

Judge Cooley in his last admirable address to this confer- 
ence on the subject of the railroad problem took the ground 
that the railroad problem is the problem of rates. 

Representative Simpson, claiming to speak for the Farmers' 
Alliance, takes the position that it matters not what legisla- 
tion in the interest of the masses is had upon tax and finan- 
cial questions unless relief is afforded on the subject of trans- 
portation ;. since, if the railways can make their own rates 
ad libitum, they must eventually own and control the coun- 
try, even if the manufacturing and banking classes be shorn 
of all power. 

This conference is assembled to lend a helping hand in 
the solution of this problem, and if, as Judge Cooley said, 
the question of rates is the railroad problem, then no more 
important subject than that submitted to your committee on 
rates will command the attention of this body. 

That the problem is one difficult of solution no one who 
has studied it will dispute. The control of highways and 
the regulation of commerce both belong primarily to the 
Government, but the owners of railways have been made 
the agents of the Government in these matters. They have 
been clothed with the governmental power of eminent do- 
main and the right to levy tribute upon the travel and com- 
merce of the king's — the people's — highways. They have 
been taken into a sort of partnership with the Government, 
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but with the right of government to say how their business 
shall be managed and what tolls or tribute they shall ex- 
act, subject only to the limitation that the property they 
have put into the partnership shall not be subject to confis- 
cation, nor shall they be compelled to carry without re- 
ward. But where shall the lines be drawn ? How much 
reward shall they be allowed? How far shall the burden 
be lightened on the prime necessaries of life or in the interest 
of those remote from water communication ? Who for the 
Government shall fix the limitations upon these tolls and 
see that the limitations imposed are observed and the laws 
enforced ? 

This problem has vexed every government where rail- 
ways have been built, and its solution has been attempted 
on various lines. 

On the continent of Europe the effort to control rates has 
resulted in government ownership. 

In England regulation by the courts of common law was 
tried in vain. Statutes, in 1845 and 1854, were passed in 
aid of the common law providing for equal rights and facil- 
ities and for summary remedies in the courts on complaint 
of the board of trade; these proved insufficient. In 1888 a 
board of commissioners were created with judicial powers, 
whose findings of fact are made conclusive, and schedules 
of maxima rates recommended by the board of trade, which 
is endowed with administrative powers, have since been im- 
posed by act of Parliament. 

There are advocates for governmental ownership in this 
country. But how is the money to be obtained with which to 
purchase the railways; and if the money could be provided, 
are there not insuperable difficulties in the way? 

The Civil Service is already overburdened ; to add to it 
the officers and employes of the railroad systems, would it 
not destroy the Republic ? And if the Republic could stand 
the strain, would the problem be solved ? The task of mak- 
ing reasonable rates would still remain. The Government* 
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through its officers or by statute, would have to make the 
schedules. Can this not as well be secured through the 
agency of commissioners? 

It seems to your committee that it is better to follow in 
the path England has blazed. We have learned, as did 
that country, that the common law is wholly unequal to the 
task of securing reasonable rates; that its machinery is not 
adapted to this work. Control of rates, to be effectual, must 
be prompt. If left to the constitutional courts the delaysof 
the law would be as fatal to the control of rates on railways 
as they would be to the ad valorem assessment of property 
and the collection of taxes. As in the matter of taxes, so 
in the matter of rates summary remedies outside of the or- 
dinary judicial forms of law are required. . Moreover, 
the question of the reasonableness of a rate should be 
treated as an administrative question, the details of which 
are almost infinite in variety and number, involving mul- 
tifarious economic and commercial considerations. The in- 
tricacies and difficulties, the ever-changing conditions and 
circumstancs, the endless complexities which surround and 
embarrass the task of schedule-makiug, preclude the idea 
of trial by jury or court and indicate the necessity of a tri- 
bunal composed of men trained especially for the business, 
who will be at liberty to visit and inspect the theatre of rail- 
road operations, and who will not be distracted from their 
work by other duties. 

To leave the question of rates to the present court system 
is practically to abandon control. The citizen cannot afford 
to litigate with the railroad, and the delays of the law, could 
success be attained, at the end would be fatal. 

The apprehension of the truth has resulted in the crea- 
tion of boards of railroad commissioners by Congress and 
by a majority of the States. These boards have various and 
different powers over rates. In some cases their powers are 
only advisory ; in others their duty is to see that the statutes 
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touching rates are enforced in the courts; in some, power to 
make a maxima schedule of rates is given. 

It must be confessed that, for the most part, the railroad 
commissions have not given satisfaction. The main reason 
for this is the lack of power. In most cases, the commis- 
sioners have power enough to annoy the railroads, but not 
■enough to help the public efficiently. When that distin- 
guished jurist, Judge Win. Lindsey, lately declined appoint- 
ment on the Interstate Commerce Commission, he gave as 
his reason 1 that the Commission had no power to enforce its 
findings. 

Vice in rates partakes either of extortion or discrim- 
ination. Of these, the latter is by far the worst. The one 
great evil of rates is the evil of discrimination. The main 
trouble is, not that rates considered as a unit are too high, 
but that the disproportion between competitive and non- 
competitive rates is too great; that favoritism to certain 
individuals, lines of business and localities, is shown; that 
through partiality certain industries and places are built up, 
and others hampered or destroyed. The fundamental prin- 
ciple of good government is equality before the law. Dis- 
crimination invades the sanctity of this principle. Whether 
this favoritism proceeds from motives of partiality, or a 
desire to increase business, or from a purpose to meet com- 
petition, the evil is the same. Against this evil the effective 
aid of the law must be invoked. From it the companies, the 
wronged individuals, and the suffering localities alike should 
be saved. 

If these ends can best be accomplished through adminis- 
trative tribunals all parties should welcome such settlement 
of the question. 

To cure these evils; to protect railroads against rival rail- 
roads ; to secure living rates, even at the points of strongest 
competition; to prevent traffic managers from getting busi- 
ness they are not justly entitled to; to stop indiscriminate 
rate wars ; to promote fair dealing and honest practices ; to 
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compel respect to the rights oi producers and carriers alike ; 
to take away the power to decree which cities shall be favored 
at the expense of others, which merchants or manufacturers 
shall do business at a profit and which at a loss ; to make 
it impracticable for men to combine and corner the markets 
of wheat, or cattle, or tobacco, or other product, at the great 
centres of trade ; to check the growth of monopoly ; to secure 
justice and equality among all persons and classes and be- 
tween all places and kinds of business — would seem to be a 
purpose worthy of the State, and not fit to be characterized 
as an agrarian movement, sneered at as an attack upon 
vested rights, or denounced as an attempt to confiscate pri- 
vate property. The purpose is a worthy one. It is to pro- 
vide for the general welfare, iu which the railroads are 
included. 

The rule which obtains in most railroad managements is 
to make the rate as high as the traffic will bear. This rule 
is based on the interests of the railway companies without 
regard to those of the shipper, the producer, or the public, 
and its application gives rise to discrimination and other 
evils. To avoid wrongs like these various expedients have 
been resorted to. In some countries, where the government 
owns the railroad, the rule is to charge a fixed rate per mile. 
In others a graduated scale of sliding tariffs has been adopted. 
In this country it has not been deemed necessary to go to 
such lengths, but in some nineteen States what is known as 
the long and short haul rule has been enacted. Of the 
States providing for this rule, in all but two the rule is 
absolute. The Connecticut statute provided that a greater 
charge should not be made for a short than a longer haul 
" under substantially similar circumstances and conditions." 
The qualification of the Connecticut statute was followed in 
the interstate commerce act and in the new constitution of 
Kentucky. In some of the States, as also in England, 
maxima schedules of rates have been imposed. In one 
form or another, statutes have been passed in most of the 
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States aimed at the injustice of extortion and unjust dis- 
crimination. This evil is denounced by the common law. 

But the trouble with the common-law rule is in its appli- 
cation. The difficulty is to give practical effect to it. To 
meet "the new development of commercial progress" some- 
thing additional is required. 

In the interstate commerce act it was thought provision 
was made for the better application of this common-law 
principle by enacting that the findings of fact of the Com- 
mission shall be prima facie evidence in judicial proceedings; 
but the courts hold that the findings of the Commission are, 
as the law now stands, prima facie evidence only upon the 
case presented to the Commission, and the railroads, by 
holding back their evidence, can always present a different 
state of facts before the court from that before the Commis- 
sion and thus render nugatory this provision of the statute. 
In England the railroads are compelled to try their case 
upon the evidence brought before the Commission, and the 
findings of fact by the Commission are made conclusive. 

The people of the United States are conservative. They 
wish to allow the largest latitude to the railroad auton- 
omy consistent with the public welfare. It is in the power 
of the people, through the legislatures, to clothe the com- 
missioners with authority to fix maxima schedules of 
rates. Such exercise of administrative power, unless grossly 
abused, is binding on the judiciary. This reserved power 
will doubtless be drawn upon as the necessities of the case 
require. Special tribunals to try the questions of law with 
despatch and commissioners armed with legislative author- 
ity as to rates can secure justice ; or the law might provide 
that before the railways can charge any tolls they must first 
submit their tariff schedules to and obtain the approval of 
the commissioners. Again, a new department might be 
created by the Government — a railroad department — and 
the companies required to adopt and conform to the classifica- 
tions and rates which the secretary from time to time pre- 
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scribes. Such methods of control are naturally offensive to 
the railroads, and if railway managers will yield obedience 
to milder forms of regulation, may be avoided altogether. 

The Interstate Commerce Commission have suggested that 
the law be amended by providing — 

That notice of the time and place of hearing and the 
opportunity to appear and be heard shall be given by the 
Commission to all parties interested. 

That the production of testimony before the Commission 
shall be governed by the rules of evidence prevailing on the 
chancery side of the Federal courts, any part}' being given 
the right to except to the admission or rejection of testi- 
mony. 

That the report of the Commission, after hearing, shall 
state specifically what changes, if any, should be made and 
what action, if any, should be taken by any common carrier 
in respect to the matters under investigation in order to 
conform its conduct and the management of its business to 
the requirements of this act. 

That a copy of the report, with an order to cease from 
violating the law, be served on the carriers as now provided. 

That in case of disobedience to the order of the Commis- 
sion, the record of proceedings before the Commission, to- 
gether with a copy of its recommendations, etc., shall be 
certified into court, with a petition asking the court to en- 
force obedience to the order of the Commission, notice of 
such application being duly given. 

That the court shall be empowered thereupon to deter- 
mine, upon request of parties, whether any matter embraced 
in the recommendations and order of the Commission enti- 
tles the carrier to a jury trial ; and to frame an issue cover- 
ing such matter, if any, for a trial by jury on the law side 
of the court. On the trial of such issue any relevant legal 
testimony to be admissible, and the proceedings at and after 
the trial to be in all respects as if the trial were had in an 
action at common law. 
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That as to all matters embraced in the recommendations 
&nd order of the Commission not requiring jury trial, or as 
to which jury trial is not demanded, the court sitting as a 
court of equity shall proceed to hear and decide them, not- 
withstanding the pendency of any issue for jury trial. 

That the hearing by the court, as to all matters not re- 
quiring jury trial, shall be confined to the record of proceed-, 
ings had before the Commission and to such errors in the 
records as shall be specifically pointed out by parties alleg- 
ing error therein. 

That if the record discloses no error in the recommenda- 
tion and order of the Commission plainly prejudicial to the 
parties alleging error therein the court shall enforce the 
same by proper process. 

That if the record does disclose error in the recommenda- 
tions and decisions of the Commission plainly prejudicial to 
the parties alleging error therein the court shall either make 
such final order as may be proper or recommit the case to 
the Commission; and that the findings of the Commission 
shall have the force of the report of a master commissioner 
in chancery. 

It is objected by the attorneys for the railroads that this 
would be to blend judicial and administrative functions in 
the same tribunal. It does not seem to your committee that 
this objection is well taken. 

It has been seen that .the legislature may prescribe rates 
by direct legislative enactment or by commissioners. This 
method of fixing rates is legislative or ministerial, and not 
judicial. How, then, can it be said that the delegation of a 
less power to the commissioners — the power to find that a 
given rate is unreasonable — is a delegation of judicial 
power? The exercise of the administrative power is binding 
upon the courts. The law, as announced by the Supreme 
Court, when speaking of administrative matters, is that 
when there has been "confided to a special tribunal the 
authority to hear and determine certain matters arising in 
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the course of its duties the decision of that tribunal within 
the scope of its authority is conclusive upon all others" 
(Johnson vs. Towsley, 13 Wall., 83). All that is required is 
that a fair opportunity for a hearing shall be afforded the 
interested parties. Upon this principle the Commissioner of 
Navigation is charged with quasi-judicial duties. Upon this 
principle patents issued from the Land Office are made con- 
clusive of the legal title, and various semi-judicial acts are 
allowed to be done by administrative or executive officers. 

Upon this principle, too, statutes providing for public im- 
provements, with power on the part of the commissioners 
to apportion the cost among those benefited thereby, are 
upheld. By virtue of this principle property is assessed 
by ministerial officers and ad valorem taxes imposed. 

The acts of such officers are quasi-judicial, but essentially 
administrative. These officers make their findings and 
perform their functions, but cannot enforce obedience to 
their orders. The essential feature of a strictly judicial act. 
is effectiveness — the power of enforcing its own orders by its 
own process. 

The amendment referred to not only does not contem- 
plate such judicial power, but does not give as much effect 
to the acts of the commissioners as could be clearly con- 
ferred by conferring upon them the power to fix maxima 
rates. If, therefore, the latter is not amenable to the objec- 
tion made, a fortiori the former is not. 

In the case of Davidson vs. New Orleans, 96 U. S., 97, the 
Court said : 

" That whenever by the law of a State, or by State au- 
thority, a tax, assessment, servitude, or other burden is im- 
posed upon property for the public use, whether it be for the 
whole State or of some more limited portion of the commu- 
nity, and those laws provide for a mode of confirming or 
contesting the charge thus imposed in the ordinary courts 
of justice, with such notice to the person or such proceedings 
in regard to the property as is appropriate to the nature of 
the case, the judgment in such proceeding cannot be said to 
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deprive the owner of his property without due process of 
law." * * * 

In the Kentucky railroad tax cases (115 U.S., 321), Justice 
Matthews, speaking for the Court, answered the objection 
contended for to the acts of administrative tribunals in these 
words : 

"It is still urged, however, that there is, notwithstanding 
what has been said, no security that the final action of the 
board of railroad commissioners in valuing and assessing 
railroad property under this statute may not bo unequal, 
unjust, and oppressive, and that either by error of judgment 
through caprice, prejudice, or even from an intention to op- 
press, valuations may be made which are excessive, bearing 
no reasonable relation to what is fair and just, and fixed ar- 
bitrarily, based neither upon actual evidence nor an honest 
estimate. But the same suppositions may be indulged in, 
in opposition to all contrary presumptions, with reference 
to the final action of any tribunal appointed to determine 
the matter, however carefully constituted and however care- 
fully guarded in its procedure, and whether judicial or ad- 
ministrative. Such possibilities are but the necessary im- 
perfections of all human institutions and do not admit of 
remedy; at least no revisory power to prevent or redress 
them enters into the judicial system, for by the supposition 
its administration is itself subject to the same imperfections. 

But whatever relief courts of justice may afford against 
the injuries apprehended, when in fact they have resulted, is 
secured to the plaintiffs in error by the very statute of which 
they complain ; for the valuation of railroad property 
under that act, and the assessment of taxes thereon, are not 
final in the sense that they constitute a charge upon the prop- 
erties subject to the tax, or a liability fixed upon the cor- 
poration owning it. That result can be attained and the tax 
actually collected only by suit as provided in the fifth section 
of the statute." 

See also the recent case of Lent vs. Tillotson (140 U. S., 
316), where the powers which may be conferred on commis- 
sioners for the assessing on property of the costs of improve- 
ment and the effect of their report are discussed. 
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Due process of law does not necessarily require a rehear- 
ing in courts of justice on questions of fact determined by 
the executive or administrative tribunal acting under au- 
thority of law. 

It has been defined to be " one which, following the forms 
of law, is appropriate to the case and just to the parties af- 
fected " (111 U. S., 701) ; but even in cases of private prop- 
erty does not always demand judicial determination or 
necessarily imply a regular proceeding in a court of justice 
or after the manner of such courts. 

96 U. S., 97 ; 115 U. S., 331 ; 113 U. S., 27. 

In 111 U. S., 710, the Supreme Court said of assessors: 

" The officers in estimating the value act judicially. * * * 
The law, in prescribing the time when such complaint will 
be heard, gives all the notice required, and the proceedings 
by which the valuation is determined, though it be followed, 
if the tax be not paid, by a sale of the delinquent's property, 
is due process of law." 

Assessors are administrative officers. In making the as- 
sessment they act judicially, but it has never been supposed 
that their functions are open to the objection that in their 
office administrative and judicial functions are blended, nor 
has it ever been decided when their action is questioned 
in court that the questions of valuations made by them are 
to be tried de novo. 

When the rights of the public are involved these may be 
determined by summary remedies outside of the ordinary 
judicial forms of law. 

The constitutionality of such an act as the one referred 
to may further be defended upon the ground that it merely 
prescribes the effect of evidence. As said by Judge Woods, 
in Tilley vs. Savannah, &c, with reference to the findings of 
railroad commissioners, as expressed in rates made by them : 

" In this provision the legislature has exercised the power 
exercised by all legislatures, both Federal and State, of pre- 
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scribing the effect of evidence, and it has done nothing 
more. 

" Even in criminal cases Congress has declared that cer- 
tain facts proved shall be evidence of guilt. For instance, 
in section 3082 of the United States Revised Statutes it is 
provided that whenever on an indictment the defendant is 
shown to be in possession of smuggled goods, ' such posses- 
sion shall be deemed evidence sufficient to authorize a con- 
viction, unless the defendant shall explain the possession to 
the satisfaction of the jury/ The statute books are full of 
such acts, but it has never been considered that this impairs 
the right of trial by jury." 

It was held by Judge Jackson, in the case of the Ken- 
tucky and Indiana Bridge Co. vs. L. & N. R. R. (37 Fed. 
Rep., 567), that no constitutional objection can be urged 
against making the findings of the Commission prima facie 
evidence in subsequent judicial proceedings, and that such 
provision merely prescribes a rule of evidence clearly within 
well-recognized powers of the Legislature, and in no way 
encroaches upon the court's proper functions. 

There is another ground upon which this legislation may 
rest. The Constitution provides that — 

Congress shall have power * * * to regulate commerce 
with foreign nations, among the several States, and with the In- 
dian tribes. 

In Gibbons vs. Ogden (9 Wheat., 196) the Supreme Court 
construed this power in the following language: 

This power, like all others vested in Congress, is complete 
in itself; may be exercised to its utmost extent, and acknowl- 
edged no limitations other than are prescribed in the Constitu- 
tion. * * * /£ as has always been understood, the sovereignty 
of Congress, though limited to specific object, is plenary as to those 
objects the power over commerce with foreign nations and among 
the several States is vested in Congress as absolutely as it would 
be in a single government having in its constitution the same re- 
strictions on the exercise of that power as are found in the Con- 
stitution of the United States. 
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This power would appear to be broad enough to authorize 
much more than is asked iu the proposed change in the law. 

The effect of the master's report in chancery, if excepted 
to, is but little, if anything, more than to make his findings 
prima facie evidence. 

The master has no judicial power. The purpose of the 
reference to the master is the same as that contemplated by 
the amendment referred to, viz., to lighten the labors of the 
court and to expedite the case. 

The said amendment has undergone the ordeal of criticism 
of the attorneys for the railroads in the discussion before the 
Senate Committee. The argument of these attorneys was 
mainly directed to show that the question of the reasonable- 
ness of a rate is necessarily a judicial question. 
J^They knew that this was the key of the situation, and that 
if this question can be made legislative or administrative 
their case must fail. 

Therefore it was that they pressed the point so vigorously. 

It is singularly unfortunate for their position that the 
Supreme Court in the Budd case, decided just afterward, 
reaffirmed the doctrine of the Munn case. 

In the light of the opinion of the Supreme Court in the 
Budd case the arguments of Messrs. Cowan and Nimmo, Jr., 
before the Senate Committee really seem ridiculous. 

Objection may still be urged as a matter of policy to mak- 
ing the Commissioners judges of the reasonableness of rates. 
But why should this not be? 

It was shown by the former report of this committee that 
questions of the reasonableness of rates, under the Interstate 
Commerce Act, were questions of fact. 

See- 
Colliery & Co. vs. Manchester, 3 Nev. and McNara., 

441." 
Denaby vs. Same, 11 App. Cas., 97. 
Samuels vs. L. & N. R. R., 31 Fed. Rep., 58. 
U. S. vs. Frazer, 2 I. C. R., 540. 
Harper's Law on Com., 66-68, and cases cited. 
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By the common law, juries, and not the courts, are made 
judges of the facts. Whj T should not the Commissioners, 
then, be made judges of the facts arising in proceedings 
under statutes touching rates? Surely men selected to fill 
the office of Railroad Commissioner can be found fit to judge 
of such questions. If a jury of twelve men may be trusted 
to judge of the facts upon which depend rights of property, 
of liberty, and life itself, railroad commissioners, chosen 
with special reference to their fitness for this work and 
trained in the school of experience, may be depended upon 
to judge of the reasonableness of rates. There is an irre- 
pressible conflict between railways on the one side and ship- 
pers and producers upon the other touching such questions. 
It is the interest of the company to get as much as possible 
for carrying passengers and freight. It is the interest of the 
shippers to pay as little as possible. Shall the railroads de- 
cide between them? It is not right that one should be 
judge in his own case. Railway directors and officers are 
trustees both for the stockholders and the public. They 
have a dual and sometimes divided duty to perform. It 
would seem that in case of conflict of interest between the 
parties they represent that it would be a relief to them to 
have the questions in dispute settled by an impartial tri- 
bunal. It is to the interest of the public that neither the 
railroads nor the shippers be oppressed. The only reason- 
able and effective way of settlement is by arbitration. 

The present provision of the Interstate Commerce Act 
touching the findings of the Commission has not only fallen 
short of its purpose, but tends to bring the Commission into 
discredit. 

It seems to your Committee that the findings of fact of 
the Commission should be made effective. 

An amendment to this effect would tend to dignify the 
Commission, to command more respect for its work, and to 
enlarge its sphere of usefulness and, as a necessary result, to 
enhance its labors. 
4 
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Should cases so multiply as to overburden the Commis- 
sion the difficulty could be met by providing for sub or addi- 
tional commissions as the necessity of the case might re- 
quire. 

Inasmuch as all the States are interested in Interstate 
Commerce, and as there is a growing disposition on the part 
of many of the States to follow Congressional action in their 
own legislation, and inasmuch as uniformity in State and 
Congressional legislation is desirable, the most important 
step in the accomplishment of public regulation of rates is 
the proper amendment of the Interstate Commerce law. 

Your Committee therefore recommend the adoption of the 
following resolution : 

Resolved, That we recommend to Congress so to amend the 
Interstate Commerce act as to provide : 

1. That the railroads shall try their case in the courts 
upon the evidence introduced before the Commission. 

2. That as between the parties the findings of the Com- 
mission shall, in equity proceedings, have the force and 
effect of a master's report in chancery. 

3. That the said Commission be authorized to employ 
competent counsel to represent them in any litigation they 
may cause to be instituted under said act. 

For the Committee: 

W. B. Fleming, 

Chairman. 
W. B. Fleming, 
Walker McLaurin, 
David N. Mortland, 
John B. Breathitt, 
John H. King, 
Charles R. Whitman, 
J. W. Luke, 

Committee on Reasonable Rates. 
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Mr. Mortland: It would appear from this report, as 
printed, that it was endorsed by the whole committee. 

Mr. Fleming: No; I explained that before reading the 
report. 

Mr. Mortland: I say as printed. I wish to state that 
while I have had the pleasure of looking over the report I 
have not had sufficient time to read it with a view of mak- 
ing any suggestions if I desire to do so. I will therefore 
move that this report be laid upon the table and assigned 
as a special order for 11 o'clock to-morrow for final disposi- 
tion, if that will be agreeable to the Convention. 

Mr. Fleming: I think that agrees with the course taken 
with other reports, namely, that it should be accepted, laid 
on the table, and made a special order for some future time. 

. The motion was agreed to. 

On motion of Mr. Woodruff, a recess was taken until 
2.30 o'clock p. m. 

At the expiration of the recess the Convention reassem- 
bled. 

The Chairman: The Convention will come to order. 
The report next in order is the report on discrimination 
arising from the use of private cars of shippers. Mr. 
Wheeler, I believe, is chairman of that committee. 

Mr. Becker: Mr. Chairman, before that subject is taken 
up in the order of business I would like to make a motion 
that the letter of Judge Cooley, read this morning, be re- 
ferred to the Committee on Railway Legislation for consid- 
eration of the suggestions it contains, and that that com- 
mittee make a report on the same to-morrow morning. 

The motion was agreed to. 
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REPORT OF COMMITTEE ON DISCRIMINATION ARISING FROM 
THE USE OF PRIVATE CARS OF SHIPPERS. 

Mr. Wheeler: Mr. Chairman and gentlemen of the Con- 
vention, I have endeavored to make the report on discrim- 
ination in the use of private cars as brief as possible ; there- 
fore I have confined the paper to the given subject without 
going into details, except in two or three instances for the 
purpose of illustration. The different members can at their 
leisure figure out the discrimination by taking the dis- 
tances and figures that are given in the report. I want to 
say further that I have had no opportunity of conferring 
with my colleagues on the committee in regard to the sub- 
stance of the report, either before or since the Convention 
assembled. Some of them are present; others are absent. 
Those who are here, if they agree with the report, can sign 
it, and their names will appear in the report as printed in 
the proceedings of the Convention. 

Mr. Wheeler read as follows: 

Mr. Chairman and Gentlemen : 

At the third annual Convention of Railroad Commissioners 
held in Washington, D. C, March 3, 1891, an admirable 
paper, entitled " Discrimination from the use of private cars 
of shippers," was read by Judge Schoonmaker, a former 
member of the Interstate Commerce Commission. 

That paper contained so much that was of interest to the 
public in general and to shippers in particular that it was 
concluded to refer the document, together with the subject- 
matter, to a committee for a report thereon at the next Con- 
vention. Accordingly authority was on the concluding day 
given to the chairman of the Convention (Hon. Thos. M. 
Cooley) to appoint a committee of five for the purpose just 
named, and, in response to service thus imposed, your com- 
mittee begs respectfully to report : 
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The evils resulting from the increasing use of cars owned 
by private parties grew out of the original idea that rail- 
roads were but a slight advance upon the public highwa}", 
and that it would be quite possible that any one so desiring 
should place thereon his own vehicles, paying therefor the 
prescribed tolls. The substitution of steam for the motive 
power at first employed dissipated the theory of shippers 
moving their own vehicles, and, as a measure of safety as 
well as of economy, it became apparent that the carrier 
must furnish and operate the cars and coaches used in rail- 
road transportation. 

The fact, however, that the railroads did not at all times 
keep pace in their equipment with the rapidly growing de- 
mands of shippers suggested the private ownership of cars 
peculiarly adapted for and to be used by the railroads in 
the conduct of special lines of trade. In that way the func- 
tions of the railroads were usurped by certain parties who 
arranged with the roads for the hauling of their cars at a 
specified or average rate. The usual method was to induce 
a railroad company to haul loaded cars, regardless of the 
quantity or character of the goods, say, at the fourth-class 
rate of 17,000 lbs. per car. Those cars the lessors were at 
liberty to load as they saw fit and at such charges as they 
deemed it expedient to collect from their patrons. For ex- 
ample, the fourth-class rate (which was formerly the lowest 
west-bound trunk-line classification) was 50 cents per 100 
lbs. from New York to Chicago. The railroad would haul 
a loaded car for the favored party at the rate of 50 cents per 
100 lbs. for the specified weight of 17,000 lbs. or $85 per 
car, notwithstanding the contents might consist of much 
more than 17,000 lbs. of first, second, or third class freight, 
the difference thus collected going to the fortunate maker of 
the deal. 

The method just described was succeeded by what became 
known as "commission lines," the managers of which were 
(by the railroads) paid, say, 15 per cent, on first class, 10 per 
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cent, on second and third, and 5 per cent, on fourth class 
on all the freight secured via their respective lines. These 
assaults upon the revenues of the carriers gradually disap- 
peared as they were exposed, until few (if any) such parasites 
remain. 

With the cutting off of these illegitimate gains came a 
new device in connection with the fast-freight lines, which 
latter seemed to facilitate the schemes of speculators. The 
co-operative fast-freight line was organized on the basis of 
each road furnishing to the common stock of the line a 
number of cars proportionate to its mileage in the line. It 
soon appeared that the co-operative line cars, by reason of 
constant oversight, made a much larger mileage than did 
ordinary cars. So great was the mileage that the amount 
paid by railway companies for the use of line cars in the 
way of interchange (originally one cent per mile loaded and 
one-half cent per mile empty, and later changed to three- 
quarters of one cent per mile either loaded or empty) yielded 
a large return on the investment, hence there were intro- 
duced into those lines the cars of private owners, whose 
special concern was to see that their cars were kept moving. 
At the time when the rate for loaded cars was double the 
rate for empties it was noticeable that the cars seldom moved 
without being wholly or partly loaded. The extent to which 
this was done is illustrated by the fact that, although for the 
past few years this practice has been to a great extent in- 
hibited, nearly one-third of the equipment of one of the 
largest co-operative lines is composed of cars of the character 
just described. 

Although somewhat remote from the subject, under con- 
sideration, it may be interesting to note one phase of the 
operation of what are known as car trusts, an illustration of 
the workings of which is furnished by the following figures, 
taken from the balance-sheet of a trust that closed its opera- 
tions recently and in the operation of which little (if any) 
capital was furnished by the officials who organized it, the 
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amounts accruing from the railway companies in the way 
of rentals being sufficient to meet the required payments on 
the cars. The figures given represented 2,000 cars, costing 
$900,000. Those cars were rented to the railway company 
at the rate of $81 per year, the railway company to make 
all the repairs at their own expense. At the end of three 
years the cars were sold to the railway company for their 
original cost less 6 per cent, for two years, amounting to the 
sum of $792,000, notwithstanding the fact that the railway 
company had already paid to the trust in the way of rentals 
considerably more than half the cost of the cars when new. 
The amount received by the trust for rental during the three 
years was $486,000. Add to that sum the amount received 
from the sale of the cars and we have $1,278,000, from which 
deduct the original cost of the cars — $900,000 — and there 
was left a net profit of $378,000 to the trust — quite a hand- 
some return for men whose only necessary capital was op- 
portunity and the ability to "financier." 

The use of private cars by shippers, now so largely in 
vogue, is of comparatively recent origin. They were in- 
troduced and are continued because of the claim that their 
construction peculiarly adapts them for the freight they are 
designed to carry. Thus, refrigerator cars are built to trans- 
port perishable commodities, such as meats, dairy products, 
fruit, etc., which require au equable temperature, and articles 
carried therein are rendered more salable at destination 
and less liable to damage. Those advantages at first were 
deemed sufficient to command higher prices, and shippers 
either furnished such cars or paid the owners for their use. 
So also the owners of patent stock cars originally received 
rentals from shippers, while at the same time the latter paid 
the carriers more than was charged for transportation in 
ordinary cars. 

But the most notable change proceeded from the assumed 
necessities of the oil trade, which required for its economical 
and safe transportation what are known as tank cars. 
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Mileage on those cars was paid to the owners by many roads 
east of the Mississippi almost from the beginning of their use, 
while roads west of the said river for years paid no mileage 
on the loaded tank car, and at the same time charged for 
the return of the empty car. Gradually that attitude was 
broken down through the influence of the company owning 
the greater number of tank cars. The usual method was to 
represent that the roads they patronized not only allowed 
mileage on the loaded car, but made no charge for the return 
of the empty car, and they would naively add that if the 
road addressed desired any of their numerous shipments of 
oil they must be as liberal as were competing roads, or the 
latter would be exclusively favored. 

Such representations did not, however, always avail, and 
it was not until contracts were made for a term of years to 
pay mileage on tank-line and refrigerator cars that the va- 
rious roads felt obliged to give way. Men who were promi- 
nent in the petroleum and provision trade and were at the 
same time directors of railroad companies exercised a poten- 
tial voice in approving the allowance of mileage and other 
privileges to the owners of private cars, and the contracts 
thus made changed the situation and fixed the mileage con- 
ditions to which competing lines were obliged to conform or 
forego any share in the traffic. 

In like manner as to so-called palace stock cars, the owner 
of a particular patent induced one company to abandon the 
precedents and allow mileage on the assurance of a large 
business; whereupon rival carriers, in order to retain their 
traffic, contracted with other patentees on terms more or less 
favorable,and in that manner, within a short time,all roads 
were renting patent stock cars owned by private parties and 
allowing their own equipment to stand unused in the yards 
or on side tracks. 

The discriminations resulting from this practice are at 
least threefold : 1, the mileage allowed is excessive, enabling 
the recipient to use a portion thereof as a rebate or induce- 
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ment to 3ecure shipments; 2, the special facilities afforded 
by the private cars enable those using them to practically 
monopolize the market to the exclusion of small shippers, 
who cannot control such equipment or readily procure it 
from the railroads; and, 3, the owners of such cars obtain 
annual passes as an " exchange courtesy " for their officers, 
and on the ground of necessity for their agents, in order to 
keep watch of the cars and expedite their return. To such 
an extent was the latter abuse carried that, as an extreme 
case, it may be remarked that a wholesale firm owning a 
single car is said to have appointed one of their number 
president, another vice-president, and a third general man- 
ager of the solitary car, and thereby obtained annual passes 
for the three as officers entitled to the exchange privilege! 

In further support of the statements hereinbefore made 
as to refrigerator cars, an experience furnished your com- 
mittee is epitomized as follows : 

Refrigerator cars, especially such as are loaded and owned 
by individuals, generally are used in long runs, are the least 
delayed in transit, and therefore earn more money than any 
other class of cars. It is nothing unusual for these cars to 
make round trips exceeding 5,000 miles in thirty days, thus 
earning $50 or more in mileage. Such cars weiph 35,000 
lbs., or 10,000 lbs. more than the ordinary box cars, to which 
should be added 4,000 to 6,000 lbs. of ice, which railroad 
companies are expected to furnish at cost. They are not 
loaded to exceed an average of 26,000 lbs. per car. Years 
ago it was customary to load salted meat in bulk in ordi- 
nary cars; but since individuals began to furnish refriger- 
ator cars as well as freight, the use of box cars for salted 
meat is exceptional. If the railroad company undertakes 
to load private refrigerator cars back, as might be done, the 
owners immediately complain and threaten to send their 
business over routes that will not back-load their cars. The 
loads in refrigerator cars are more sensitive to damage than 
any other, and when there is damage it is pretty sure to be 
a total loss and a large one. The refrigerator business is 
the cheapest of all cheap business done by railroads. Mile- 
age ought not to be paid unless, the car is loaded. Possibly 
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one cent per mile, loaded, should be .allowed for the reason 
that repairs on refrigerator cars are more per mile than on 
any other class of freight cars. In the case of tank cars it 
is but rarely, if they ever can, be given a return load, hence 
the mileage should only be for a car under load and at the 
usual rate paid for ordinary freight cars. 



Mr. Wheeler: This is an extract from a letter from one 
of the general managers in the Southwest, one of the most 
competent. 

Mr. Dey : May I interrupt you ? 

Mr. Wheeler : Certainly. 

Mr. Dey: Do I understand that the rate paid is higher 
than for ordinary cars? Is that correct? 

Mr. Wheeler: No, sir. 

Mr. Dey: I understand, then, that the mileage should only 
be for a car under load and at the usual rate for ordinary 
freight cars. They are not paid more, are they ? 

Mr. Wheeler: The ordinary cars, generally speaking, 
are interchangeable cars, and it does not make much differ- 
ence what is paid them generally. They balance them- 
selves. 

Mr. Dey : But these cars are not paid any more? 

Mr. Wheeler: No, sir. The general price, especially in 
the East, is three-fourths of a cent per mile, loaded or empty. 
That is usually the case. In some cases it is as high as one 
cent per mile. 

(Reading of report continued :) 

In the paper read by Judge Schoonmaker before this body 
last year that gentleman said : "A full and careful statement 
showing the aggregate cars owned by shippers, and of the 
moneys paid for their use, would exhibit results that would 
be startling both in their magnitude and character." And 
again : " The revenues of carriers are seriously impaired by 
the amount these payments add to the expenses of opera- 
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tion, and it is not uncommon, when rates are abnormally 
low, that after deduction of these payments not even the cost 
of carriage is left to the roads, so that the traffic thus carried 
is sometimes detrimental to the carrier." A few figures will 
emphasize the evil to which Judge Schoonmaker referred. 
A careful computation of private cars owned by individuals, 
corporations, and other organizations supplying cars for 
shippers' use (co-operative fast freight line cars not included) 
foots up more than 70,000 cars. The average movement of 
the entire car equipment in the United States is estimated 
at 24 miles per day. This movement, allowing that these 
private cars make only the same average mileage as other 
cars and are paid the average rate per mile, would yield in 
the course of a year the sum of $4,600,000. The movement 
of private cars is at least double that of ordinary freight 
equipment (in many instances it is four times as great), and 
on a considerable number of the cars more than the average 
rate of three-fourths of a cent per mile is paid. It can thus 
be readily seen that the arraignment made by. Judge Schoon- 
maker is fully warranted. 

The enormous profits arisiug from such operations natu- 
rally led to the rapid development of the private-car evil, 
which has grown to such proportions as to provoke a strife 
for business, resulting in serious discrimination between 
shippers, to .«ay nothing of the illegitimacy of the practice 
and the resultant evils to the railways themselves. In an 
investigation made by the Interstate Commerce Commission, 
in 1890, in the case of Shamberg vs. The Delaware, Lacka- 
wanna & Western Railroad Company, it was shown that the 
operation of the so-called Lackawanna Live Stock Express 
Company netted to its owners, who were also shippers, an 
income of over 50 per cent, per annum on its invested cap- 
ital, amounting on 250 cars for two years to $171,532.20, or 
a little more than $343 per car per year. This may per- 
haps be an extreme case, but the average movement of pri- 
vate cars on railway lines as compared with the cars owned 
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by the roads is sufficient to show the alarming proportions 
this traffic has assumed. 

At the cost of considerable effort actual figures have been 
obtained from several of the larger systems of railways in 
the United States concerning the movement of cars on their 
lines. The names of the roads from which the figures were 
obtained are, for obvious reasons, not given. It is proper to 
say, however, that in every case they were furnished by an 
executive officer of the respective companies. In these com- 
putations Sundays are included. 

Example A. 

Average mileage of company's cars on company's lines.. 31 miles per day. 

Average mileage of company's cars on foreign lines 22 " " " 

Average mileage of foreign cars on company's lines, 

including private cars of all classes 44 " " " 

Average mileage on company's lines of private refriger- 
ator cars.. _1 82 " " " 

Average mileage on company's lines of private live-stock 

cars. 93 " " " 

Example B. 

Average mileage of company's cars on company's lines 34 miles per day. 

Average mileage of company's cars on foreign lines 27 " " " 

Average mileage of foreign cars on company's lines, in- 
cluding private cars j. 63 " " IC 

Average mileage of refrigerator cars on company's lines- 75 " " * 

Average mileage of private live-stock cars on company's 

lines 80 " c< " 

Example C. 

^Average mileage of company's cars on company's lines 32 miles per day. 

Average mileage of company's cars on foreign lines 26 " " " 

Average mileage of foreign cars on company's lines, in- 
cluding all classes 38 " " " 

Average mileage of private refrigerator cars on company's 

lines 84 " " " 

Average mileage of private live-stock cars on company's 

lines— 77 " " " 

Example D. 

Average mileage, including all classes, on company's 

lines 30.5 miles per day* 

Average mileage, private refrigerator cars, on company's 

lines 84.5 " " " 

Average mileage, private stock cars, on company's lines 77.0 " '* " 
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Figures taken from the books of one of the largest and 
most important private car companies show that during the 
year 1890 the cars of that company averaged a trifle over 
4,000 miles per car per month, or about 48,000 miles per year. 
It is but fair to say that in this case the equipment was en- 
tirely confined to a certain trade, which consisted of long 
runs, and was kept continuously moving without delay at 
either end ; but when it is considered that not less than three- 
quarters of a cent, per mile and on a considerable amount of 
the movement one cent per mile was paid for the use of this 
equipment, the advantage resulting to the shippers, who 
were also owners of the cars, gave them a material advan- 
tage over any other shipper not similarly situated. A gen- 
eral manager of a private car line within the last sixty days 
stated that so great was the demand for private stock cars 
he had been able to average more than 100 miles per car 
per day for his entire equipment for the past six months. 
In view of these facts it does not require much argument to 
determine that as a means of discrimination between ship- 
pers the use of private cars affords a fertile field, and unless 
some method is devised to check the growth it is one that 
will be largely increased in the near future. 

It may be said — indeed it has been said — that " the rail- 
ways of the country are responsible for the use of private 
cars of shippers upon their roads and for the abuses which 
have resulted from their use." While this is true, it should 
be borne in mind that railway management is changing. 
What may have been true of a former regime does not neces- 
sarily apply to the present. Indeed, so far as your commit- 
tee has been able to ascertain, the sentiment among the 
majority of responsible railway officials is opposed to the use 
of private cars, especially private stock cars. A general man- 
ager of one of the leading Western roads writes as follows : 
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March 17, 1892. 

As to the use of so-called palace stock cars, refrigerator 
cars, and all other species of special equipment belonging to 
private individuals: 

Individually there is no more able man than the average 
railroad manager. It is a position which requires constant 
mental activity and a very high order of ability. Collect- 
ively, however, the railroad managers of this country are 
guilty of things which entitle them to places in asylums for 
the hopelessly insane. An instance of this is the incubus of 
private cars which now affects most of the railroads in the 
country, but bears particularly hard upon the Western rail- 
roads, which are large carriers of live stock and of products 
ordinarily shipped in refrigerator cars. No more profitable 
business has been known in this country for many years 
than has been enjoyed during the past decade by the owners 
of so-called palace stock cars. Previous to teu years ago 
these were comparatively unknown, but about that time 
began to be introduced for alleged humane reasons. They 
were provided with racks for the storage of hay, and troughs 
for water, and it was held that stock could be run long dis- 
tances and fed and watered en route, thus rendering it un- 
necessary to stop and supply food and water to cattle in case 
of inability to reach regular feeding stations. This was the 
pretense upon which the cars were originally put into use, 
but it was only a pretense. As a matter of fact the watering 
facilities are almost never used, and the feeding facilities in 
the cars are unnecessary. The law of the United States pro- 
vides that live stock must not be kept in transit for more 
than twenty-eight consecutive hours, except in cars provided 
with feed and water facilities. These cars, it is true, were 
provided with alleged facilities for watering cattle, but they 
are never or rarely watered, and the result is that they arrive 
at destination so thirst}' that they drink a vast quantity of 
water which is subsequently sold as beef, the object being 
to increase the weight of the cattle. Thus nothing is gained 
by the so-called palace stock car from a humanitarian point 
of view. 

The demand for these cars becameso great, however, that 
the railroads one after another capitulated and made con- 
tracts running from three to five years with the various 
owners of so-called palace stock cars. By reason of the quick 
trips and the consequently large mileage of these cars the 
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investment on the part of the owners became exceed- 
ingly profitable; so profitable that many of the largest 
shippers, seeing how much money was being made from the 
use of stock cars, invested in cars of their own, and thus ob- 
tained an enormous return upon the capital so invested 
aside from their legitimate profits as cattle dealers. 

The palace stock cars are absolutely without benefit to the 
railroads, but are a direct injury and loss, inasmuch as the 
ordinary live-stock equipment is on most roads relegated to 
the side tracks or to carrying the cheaper articles of mer- 
chandise, like lumber and coal. It is no longer possible to 
ship cattle from the West to Chicago in common stock cars 
and return the same car loaded with lumber, because the 
shipper demands a palace car and the owner of the latter 
refuses to allow it to be sent out of its route for a load of 
lumber, but insists upon its being returned to the original 
shipping point or to some other point where it can be again 
loaded with cattle. This results in a large empt}' mile-' 
age ou which the railroads have to pay the same as on the 
load. 

As to refrigerator cars, the burden on the railroads is still 
heavier owing to the fact that in an evil hour some of the 
roads consented to the payment of an exorbitant mileage 
upon the theory that these cars were more expensive and 
that they were in the nature of a special equipment which 
the railroads could not furnish. There was originally a 
grain of truth in this, because the demand for refrigerator 
cars sprang up suddenly and found most of the railroads 
unprepared to meet it. They were unwilling to invest large 
sums in the construction of refrigerator cars, and consequently 
accepted those furnished by the shippers. Indeed, it was at 
one time almost necessary to the success of the dressed-beef 
and packing-house business that the shippers should fur- 
nish this class of equipment, the railroads being unable or 
unwilling to invest the necessary amount for that purpose. 
There was, therefore, originally some excuse for the owner- 
ship by private individuals of refrigerator cars and their 
use by the railroads upon a mileage basis. There was never 
any reasonable excuse for the increase of the mileage from 
three-quarters of a cent to one cent per mile. It is true that 
a refrigerator car costs perhaps $250 more than the average 
box Car; it is also true, however, that it is very much heavier, 
and as the railroads haul the extra dead weight without 
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compensation and as in nine cases out of ten a refrigerator 
car is hauled in one direction empty, while box cars can be 
loaded anywhere, and as, moreover, the refrigerator car is 
always loaded with perishable freight upon which the rail- 
roads are obliged to make quick time, thus securing an 
enormous return in mileage to the shipper, the original rate 
of three-quarters of a cent was more than ample to pay a 
very large return upon the investment in these cars. 

These two species of special equipment, namely, the re- 
frigerator car and the palace stock car, are two of the great- 
est vampires that are now sucking the life-blood of the 
railroads. Perhaps the present state of things is merely an 
incident in the evolution of the transportation business. 
Perhaps they are evils which might have been expected and 
which could not be' avoided. I believe that there is now a 
general disposition to avoid them both in the future, and 
that as soon as certain unfortunate contracts expire there 
will be a determined effort to get rid of the incubus. 

Mr. Wheeler: Remember, gentlemen, that this railroad 
manager was speaking from a railroad manager's point of 
view, and we must consider that if they could avoid these 
incidental expenses they could afford to carry cheaper and 
make the same distance that they can now. Then let us re- 
member again that perhaps he does not care nor does the 
one who follows him care about the public; that they care 
nothing for the discrimination between their patrons, but 
we can see where that discrimination is most pernicious. 

(Reading of report continued:) 

Still another general manager writes as below: 

I will endeavor as briefly as possible to give you my 
opinion as to the use by railway companies of cars owned by 
private corporations or individuals : 

1st. What is known as stable or palace live-stock cars. 
In my opinion there never has been a scheme devised and 
sprung upon the physical operation of railroads that is so 
thorough and clear-cut in its effect iu the way of depleting 
legitimate revenue and such a vigorous leech upon the 
earnings of railways as the use of these cars. 
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There were, in the early days of railroads, schemes by 
which the earnings of certain roads were divided with what 
is known as " fast-freight lines," but in the majority of 
such cases there was some slight benefit. This cannot be 
said of the palace stock cars. I have never been able to see 
wherein the railroad companies derive any benefit, either 
directly or indirectly, by their use. I consider that every 
dollar paid by the railway companies for the use of these 
private cars is absolutely sunk or thrown away, as they do 
not in any manner increase the traffic to the roads to the 
amount of one dollar. It may be argued that the entire 
amount paid for the use of these cars is not a superfluous 
expense, inasmuch as they relieve the equipment owned by 
the railways. This argument is easily met. We will take 
a train of twenty palace cars, Missouri river to Chicago, 
earnings, $50 per car, $1,000. We return these cars empty, 
paying mileage in both directions. This amounts to $7.35 
each, or $147 total. This leaves to the railroad company 
net $853, We will assume that twenty of these cars is max- 
imum train for one locomotive. The weight of the average 
palace car exceeds that of a thirty-five-foot common stock 
car about three thousand pounds. This for twenty cars 
would be 60,000 pounds, or, say, what would be equivalent 
to two common cars. On this basis, an engine that can 
haul twenty palace cars can haul twenty-one common cars 
(or twenty-two if empty). Now, as the common cars carry 
the same weight of stock as the palace cars, we have on 
twenty-one cars at $50 each, $1,050. The common cars can 
be utilized for return freight. We will estimate that one- 
third (which I think low) would be returned loaded. This, 
at $50 each, gives us additional earnings of $350, or a total 
for the round trip of twenty-one cars, $1,400. Deduct from 
this three days' use of seven cars at $2 per day each, $42. 
This leaves $1,358 gross, as against $853 net for the palace 
cars. Here we have a balance of $505 to pay the wear and 
tear of one trip on tweuty-one cars and for the payment 
of interest for one week on the amount invested in the 
cars. The question is, can a road afford to use the pal- 
ace cars, even if they could get them free of mileage, espe- 
cially after taking into consideration the further fact that in 
the case of wreckage the cost of replacing a palace car would 
probably be $200 greater than a common. There is, I under- 
stand, now in use about 20,000 palace stock cars that are 
5 



Digitized by VjOOQ IC 



66 CONVENTION OF RAILROAD COMMISSIONERS. 

not owned by railroad companies. If the run of these cars 
will average 50 miles per day each they will earn per day 
$7,500, or $2,700,000 per year. If my theory is correct, this 
amount represents the increased net earnings the railroads 
would derive from the use of their own cars. 

The use of the private stock cars is still a further burden, 
inasmuch as they are, in my opinion, largely responsible for 
a more or less demoralized condition of rates; also for the 
increased expense in the handling or moving of the live-stock 
traffic. Before these cars came in to use 37 hours, Missouri river 
to Chicago, was about the average schedule time, allowing 
five hours for stop-off for feed and rest. But this reasonable 
time would not do for the cars of private corporations or in- 
dividuals, and, as many large shippers are interested in the 
property, it is easy, by using one road against the other, to 
bring about faster or special schedules, and as a result in- 
creased mileage for the cars. 

Now, something from the standpoint of the shipper: 
Until within the last four or five years railroad companies 
furnished and live-stock shippers were perfectly satisfied with 
the improved common stock car then and now in use, and 
this would be the condition to-day if the so-called palace 
stock cars had not been introduced. Further, my experience 
is that there are but two classes of shippers that prefer the 
palace to the common car — first, the shippers that own stock 
in the car company ; second, those that have long runs (that 
is, runs that exceed 30 hours), in which event they can, if 
they so desire, evade the 28-hour law, and thus run their 
stock into market famishing for food and drink to an extent 
that insures an extraordinary till before weighing to the 
buyers. It is true that most of the so-called palace cars 
possess facilities for watering and feeding, but, to quote the 
language of the writers of the enclosed clipping (two large 
cattle-shippers), " They are simply to make a bluff at com- 
plying with the law. The troughs are seldom used ; it is 
impossible to use them practically." I believe that what 
ma}' be termed the humane feature has proven to be the 
reverse of humane. The writers above referred to say: 

"The poor cattle, instead of drinking water every 28 
hours, as intended by the law, are in luck if they see water 
once in 75 or 80 hours." 

Local shippers rarely ever call for palace cars. They, as 
a general thing, have no pecuniary interest in them. 
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REFRIGERATOR CARS. 

The use of private refrigerator cars by railroad companies : 
While the cost for their use is about double what it ought to 
be, yet there is a mite of a reason for their use. This lies 
in the fact that agents for refrigerator car companies do work 
up some additional business, and even the large packers 
doubtless figure car mileage as a prominent factor when it 
comes to placing their product at remote points where local 
competition is strong and when they must necessarily 
place their meats at the lowest possible figures. Thus indi- 
rectly they increase the volume of business to the railroad 
company. 

There is still another class of private cars in use that are 
not only a useless expense to the roads, but they are a 
nuisance in a train and a constant peril to train men. 
These are the extra-sized cars, such as are in use for light 
bulky articles, such as wooden ware, etc. If it is possible 
to keep them off the roads entirely it is policy to do so. In 
no event should the owner receive any consideration for 
their service. 



The sentiments expressed by the officers as above are their 
candid convictions ; yet on both their lines private cars are 
used. They fairly reflect the views of the majority of con- 
servative managers, notwithstanding the latter also operate 
private cars — not because they want to run them, but be- 
cause they must. Out of the revenue received from these 
private cars shippers are paid to designate their preference 
for such equipment, with the result that, unless the cars 
when called for are furnished, the shipments will be sent 
via other lines. The alternative of using the favorite car or 
losing the business is thereby presented to the railway man- 
ager. The principle which enables one official in twenty to 
reduce a rate between two given points despite the opposi- 
tion of the other nineteen forces upon conservative managers 
the reluctant use of private cars so long as their competitors 
-are permitted to use them. 
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The followiug resolution, adopted early this year, by 
representatives of live-stock-carrying lines in the West, 
voices the opposition among railway men to the use of these 
car3: 

Whereas the representatives of the different stable car 
companies have for the past few years been soliciting and 
paying shippers and commission men to use their different 
cars, and in consequence of such action shippers have been 
ordering certain cars regardless of the convenience or inter- 
ests of the railroads : It is therefore 

Resolved, That it is the sense of this meeting that all free 
transportation be denied the agents of any and all private 
stable and stock car companies. 

Your committee might further enlarge upon this subject, 
but sufficient has been adduced to show that the use of 
private cars is injurious, inasmuch as it discriminates be- 
tween shippers. The question naturally arises, What is 
the remedy and how shall it be applied? Your committee 
is reluctant to attempt a reply. In accordance with the reso- 
lution creating the committee, we might content ourselves 
with reporting on the subject generally and leave to the 
superior wisdom of this Convention the duty of presenting 
a remedy. As suggesting a possible way of escape, we may 
be permitted to quote from the opinion of the Interstate 
Commerce Commission (Rice, Robinson & Witherop vs. The 
Western New York and Pennsylvania R. R. Company) as 
follows : 

It is not the business of a shipper to furnish the ve- 
hicle of transportation. That is the duty of the carrier. 
Under its franchise the carrier must do more than construct 
his roadway. He must equip it with the means of trans- 
portation, and these means, of whatever style or pattern, must 
be open impartially to all shippers of like traffic. If the 
carrier hire or arrange in any manner for the use of vehicles 
he does not own, he has one of two things to do : He must 
furnish like vehicles to all competitors in the traffic or must 
be careful to make no unjust discrimination and give no 
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undue preference in his rates. For all transportation pur- 
poses, so far as the public is concerned, a carrier makes 
every vehicle his own that he uses upon his road, no matter 
how acquired. His responsibility to the public is the same 
in respect to rates and other transportation duties, whether 
he owns or hires his vehicle. When, therefore, he accepts 
tank cars owned by shippers who can afford to build and 
furnish them, and has none of his own to furnish to other 
shippers, but can only supply box cars, in which barrels 
must be used for the oil, he is bound to see that he gives 
no preference in rate to the tank shipper, and that he sub- 
jects the barrel shipper to no disadvantage. It is at this 
point that the duty of the carrier to the public is rigorous 
and where no plea of inability to furnish tanks or other 
excuse is admissible. 

If the carrier, whose duty it is to furnish vehicles of trans^ 
portation, cannot afford to do so impartially for all its patrons 
engaged in like business, the ordinary shipper is likely to be 
less able to afford it, and cannot be required to perform the 
carrier's duty. He might as well be asked to furnish motive 
power as vehicles of carriage. The carrier cannot transfer 
his own responsibility to the shipper. The duty to furnish 
impartial transportation cannot be evaded on any pretext. 
It is fundamental and imperative. 

Summarizing the foregoing, and as a possible correction of 
the evils complained of, your committee would respectfully 
recommend — 

1. An amendment to the interstate commerce law, prohib- 
iting the allowance of mileage for the use of private cars 
beyond a reasonable compensation for the car when loaded, 
and also providing that no mileage shall be paid for the 
return of the empty car. 

2. A declaration that the allowance of free transportation 
to parties interested in or connected with private cars is con- 
trary to the provisions of the interstate commerce law, and 
that such parties do not properly come within the excep- 
tions as recited in section 22 of the aforesaid act. 
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3. A declaration that railroad companies, iu the event 
that they haul in their trains the private freight cars of in- 
dividuals, firms, or private corporations, must at the same 
time provide for the use of shippers engaged in like traffic 
with those using the said private cars a sufficient number 
of similar or equally convenient and available cars to meet 
all reasonable requirements of the public. 

4. That in case any parties complain as to the mileage 
allowed or proposed to be allowed for the use of private 
freight cars, the question as to what is a reasonable allow- 
ance be determined by the Interstate Commerce Commis- 
sion, and that a statutory provision to that effect be enacted. 

All of which is respectfully submitted. 

John R. Wheeler. 

The Chairman: What action is it your pleasure to take, 
gentlemen, in regard to the report? 

Mr. Dey: I move that the same action be taken as was 
taken in regard to the other two reports. 

The Chairman: Made a special order, you mean ? 

Mr. Dey: No; outside of a special order; laid on the 
table for the present. 

The motion was agreed to. 

The Chairman: The regular order for half past three is 
the report of the Committee on Uniformity of Railway Ac- 
counts, and its consideration is now in order. 

The report seems to be in two parts — one in regard to 
taxation, and the other relates to distribution of accounts. 
They' may be considered as a whole or separately, as the 
Convention may order. 
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REPORT OF COMMITTEE ON UNIFORMITY OF RAILWAY ACCOUNTS. 

Mr. Hill, of Virginia: I desire to ask Mr. Seymour a 
question. I listened as carefully as I could to the reading 
of the report, but do I understand that the committee reports 
in favor of abandoning the division of expenses as between 
freight and passenger traffic, and of hereafter including 
both under the head of operating expenses. 

Mr. Seymour: The committee reported in favor of aban- 
doning the apportionment of expenses between freight and 
passenger traffic. 

Mr. Fleming: Mr. Chairman, if I may be permitted, I 
would like to make a suggestion. It is almost impossible 
for us to pass upon all of these reports without some definite 
proposition be laid before the Convention. I dou't remem- 
ber that the committee proposed any special resolution sum- 
ming up the practical points, and therefore I suggest that it 
would facilitate business if they would put in short form 
just what practical points they desire to have acted upon. 

The Chairman : If the Chair may be permitted to suggest, 
it seems to me that the question should be, first, on the 
adoption of the report in regard to taxation, and then on 
the other part, so that action uiay be taken separately. 

Mr. Seymour: Mr. Chairman, the committee have no par- 
ticular desire to urge their conclusions upon this Conven- 
tion ; they have simply reported for their consideration, adop- 
tion, or rejection. The first thing proposed in the report — 
by the majority report — is that taxes shall be reported under 
the head of operating expenses, and perhaps a direct way of 
bringing that subject before this body for discussion would 
be for some one who is in favor of that method of treating 
them to make a motion that, according to the recommenda- 
tion of the committee, taxes shall be treated hereafter under 
the head of operating expenses rather than as fixed charges. 
I do not personally represent that view, neither am I suffi- 
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ciently interested to combat it very strongly ; I should rather 
not father that motion. 

The Chairman: I venture to say the accountants are 
ready to father that view of the case, are they not, Mr. Sey- 
mour? 

Mr. Seymour: I think they are. 

The Chairman : Possibly some one will make the motion. 

Mr. Luke: Mr. Chairman, to get the matter before the 
Convention upon the other theory I would move that this 
Convention endorse the views of the minority of that com- 
mittee, and that taxes be not reported as a part of operating 
expenses. 

Mr. Buckley: I second that motion. 

The Chairman : The question will then be upon the 
motion as made by Mr. Luke, that taxes be reported as in 
the present form. 

Mr. Whitman: I would like to hear the majority report 
of the committee. For myself, I am entirely ignorant upon 
the subject, and I would be glad to hear the views of the 
committee as expressed in their report. 

The Chairman : I beg pardon ; the report was read this 
morning, accepted, and made a special order for half past 
three this afternoon. 

Mr. Whitman : I would, then, like to ask if it would not 
be best to have the report printed and considered to-mor- 
row ? 

The Chairman: You probably were out when the ques- 
tion was up. At the request of the committee it was made 
a special order for discussion this afternoon, because several 
gentlemen desire to go away this evening. 

Mr. Buckley: If I understood the reading of the report 
property, the article referring to the taxation clause is a 
short one and could be referred to and read, and to ac- 
commodate the gentleman I would suggest that the Secretary- 
re-read that portion of the report, as that particular question 
is now before the house. 
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Mr. Dey: Mr. President, it seems to me that to sum up 
the matter in a nut-shell is to state it in this manner : The 
majority report says that taxes should be included as one 
of the operating expenses. Now, I have read the views ad- 
vanced by the majority of the committee, but it occurs to 
me that every reason they have offered for the claim in the 
paper is an offer in favor of including taxes in fixed charges. 
Jf the taxes belong to operating expenses they are then in- 
cluded as a source of revenue; if they are under the head- 
ing of fixed charges they are made a separate, distinct item. 
I speak not for the purpose of arguing, but only for the pur- 
pose of stating and expressing my views upon this matter. 

The Chairman: The Secretary requests me to state 
that, as several members were absent when the paper was 
read this morning, if it is so desired, he will read the paper 
again. The simple question is whether taxes should re- 
main as they are at present or whether they should be trans- 
ferred to operating expenses. 

Mr. Buckley: What I proposed was simply a sugges- 
tion, as several gentlemen who were not here when the re- 
port was read this morning are present now. Of course, 
I am willing to go ahead with it, and I say now I am 
opposed to any such arrangement. I do not think it is a 
proper place to put the item of taxes. We can assume that 
accounting talent, the best in the land, is in the service of 
the companies represented here, and that those repre- 
sentatives have given this matter careful and systematic 
deliberation. I should like to hear their views on the sub- 
ject. 

Mr. Brown, of Pennsylvania: The Accounting Associa- 
tion, in the investigation of this subject last year, had 
among its representatives some of the best railway account- 
ants in the Union. They were unanimous in their recom- 
mendation at that time, as far as I have been able to learn, 
and as one of the officers of that Association is here to-day 
who has devoted his life to the work of railway accounting, 
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I move, sir, that we hear Mr. Itiebenack, who now repre- 
sents the Pennsylvania Railroad Company. 

Mr. Riebenack: I will state for the benefit of the Con- 
vention and the other gentlemen who are present that when 
I retired last May from the presidency of the Association of 
American Railway Accounting Officers there was represented 
in the Association a membership of over 300; nearly 200 
railroads, with an aggregate mileage of about 136,000 miles. 
The Association has taken up many of the points under con- 
sideration by your Convention for the purpose of ascertain- 
ing if any beneficial changes could be recommended to their 
managing officers. The subject of how taxes should be in- 
cluded in the expenses has been very carefully and fully 
discussed, and the predominating sentiment, especially 
among the larger roads, was that the ouly natural place for 
them is in the operating expenses. Taxes are levied by the 
States and counties through which the railroads pass, and 
the companies have no voice or control over the assessments 
made. In Pennsylvania we have never treated such expenses 
other than as operations of the roads and divided in the 
headings of the operating accounts. As, for instance, taxes 
on our road-bed, &c, is included under " maintenance of 
ways;" engine-houses, &c, under " motive power;" freight 
and passenger stations, under " conducting transportation ;" 
general office buildings, tax on dividends, &c, under "general 
expenses." There is no reason that can be conceived why 
they should be treated otherwise. In other words, I stand 
upon the ground that taxes are absolutely nothing else, and 
cannot legitimately be considered other, than an operating 
expense; if not paid, the authorities have the power to levy 
and stop the running of the road, regardless of any claims of 
fixed charges. The Supreme Court of the United States has 
passed on this question of taxes and clearly defined, in the 
case of The Union Pacific R. R. vs. The United States, that 
taxes must be included in the operating expenses and in* 
eluded in the amount to be deducted from the gross earn- 



Digitized by VjOOQ IC 



UNIFORMITY OF RAILWAY ACCOUNTS. 75 

ings before arriving at the net earnings of the road. I do 
not know of anything additional I can say on this subject. 
Mr. Waterman, of the Michigan Central, is here and can give 
you his views and the practice on the northern lines, and I 
have no doubt you will be glad to hear from him as well as 
other members present of the Association of Accounting 
Officers from their respective standpoints. 

Mr. Waterman : Mr. Chairman, and gentlemen, I feel 
considerable hesitancy in saying anything to you upon this 
matter, because it seems to me that I am endeavoring 
to pass to your minds thoughts in regard to a subject which 
is disagreeable to you, and that you may think I am en- 
deavoring to impress upon you a conviction of ray own, 
without regard to its being right or wrong. I trust I can dis- 
abuse the minds of the gentlemen present from the thought 
that I have any personal desire in recommending these 
changes. I have been engaged in railway work nearly or 
quite 35 years. I have never yet known a railway company 
to charge taxes to anything else except operating expenses 
unless it was a bankrupt road or one in such financial straits 
that it seemed expedient to charge them otherwise in order 
to make a good showing to the managers in charge of the 
property. I have heard of roads which had thus transferred 
taxes, but, as I said before, they were either in a bankrupt 
condition or in straits, and took this course to make a good 
showing. I have never yet heard of a business firm that 
did not charge taxes into their expenses, and I do not think 
the gentlemen on this floor experienced in connection with 
railroad business need be told where or to what account 
taxes are properly chargeable. The Supreme Court of the 
United States has made decisions upon this point, and I wish 
the gentlemen here would read them. The reports of these 
decisions, you will find, state in clear, positive, and conclusive 
language that taxes must be charged to operating expenses 
before the net income can be shown. The language is strong 
and convincing on this point. 
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Let me say, then, we have no points to make. We simply 
desire that accounts shall be kept in uniformity, and if 
changes are necessary and expedient we are willing to adopt 
them and endeavor to conform in all respects to them ; for, 
as you well know, there are certaiu discrepancies, or rather 
I should say errors, that exist iu the present reports, and 
if these could be obviated by accuracy and uniformit}\ it 
would be of great advantage to the Interstate Commerce 
Commission, the several State commissions, and the public 
as well as the roads themselves. 

Mr. Williams: I would like to add a word to what my 
friend says. The accounting officers are here upon in- 
vitation, and they come here with a view of establishing 
uuiformity in railway accounts. Whatever the decision 
may be, the accounting officers are prepared and ready and 
willing to adopt the suggestion that may be finally settled 
upon in this Convention. Let us assume that on road "A" 
the taxes are so much ; on " B " so much ; they ma}' be pro- 
portionate, they, may not be; but in order to ascertain the 
results on the different roads which comprise the system 
they feel compelled to apply the taxes levied thereon to the 
payment of operating expenses before reaching their conclu- 
sions. Of course, in summarizing the whole as the Interstate 
Commerce Commission does, all these roads are treated as a 
unit, and taxes can very readily be added to the fixed 
charges which represent obligations entered into with the 
bondholders. 

Uniformity as between the railroads and the statistician of 
the Commission has been attained upon almost everything 
except this one point, and, while we do not feel disposed to 
force our opinions upon the subject, we offer them as a col- 
lection of views which have been arrived at by railroad 
men after long experience in these matters. 

Mr. Bowers: I wish to say that what has already been 
said with regard to the propriety of placing taxes in the 
expense account meets my views entirely. I will venture 
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to say that there is not one book-keeper in any large 
commercial city in this country who does not invari- 
ably charge taxes to the expense account. I venture 
to say that there is no important, leading commercial 
house that would not insist, when the book-keeper was 
making up accounts, that the item of taxes should be 
included. I have had some experience as a book-keeper 
myself, and I am sure I would never know how to close 
a set of books in any other way than to charge up 
taxes to the expense account. If there is any book- 
keeper here who can suggest any other way of charging 
these items I would be very glad to adopt it. I would move 
that the terms of the motion be so modified as to include 
the taxes in the expense account. I mean operating ac- 
count, because that is supposed to cover all expenses. It is 
simply an expense account, and if taxation is not an ex- 
pense of doing business equally with insurance and rent 
or any other item of expense I fail to comprehend the 
case. 

The Chairman : The motion already pending before the 
house is on the motion of Mr. Luke that the recommenda- 
tion of the minority of the committee be accepted. 

Mr. Bowers: Then, Mr. Chairman, I would offer my mo- 
tion as an amendment to that. 

Mr. Brown, of Pennsylvania : I do not see why we need 
another motion before the house in order to discover the 
sentiment of this Convention on that subject. It occurs to 
me that that will be brought out by the motion now pend- 
ing. If the Convention, of course, is not in favor of accept- 
ing the majority report they will accept the minority report. 

While I am on my feet, Mr. Chairman, I desire to say that 
as a member of the committee and as one of those who join 
in the majority report, that our conclusions were reached 
after the most careful and earnest study of the subject, and 
I have no doubt but what they were so reached by the 
gentleman — our chairman — who made the minority report. 
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I recognize in him one of the most careful men I ever met, 
and I am sure that the conclusions which he has arrived at 
in his opinion are absolutely correct. But it was the 
opinion of the members of the committee that none of 
us should attempt to force our views upon this Conven- 
tion, and what we have reported on this and on the 
other subject were simply our views; because it must 
be remembered that we are only acting in an advi- 
sory capacity, both as a Convention and as commit- 
tees representing that Convention, and whatever we adopt 
and whatever we pass upon has only that weight. What 
led me to the conclusion at which I arrive was the fact 
that in any other business in which men are engaged — 
I don't care whether it is manufacturing business, or mer- 
cantile business, or anything else — the one thing they con- 
sider in the expenses of operating their business is how 
much are they going to pay for taxes. Why should the 
railroad business be singled out and made a class by 
itself by the Interstate Commerce Commission and by 
the railroad commission of any State? I cannot see. 
There are reasons in my opinion why taxes should be 
included in operating expenses. In the first place, the 
figures that are given to the public, both as the ex- 
pense of transporting freight and of passenger traffic, are 
given to the public with the idea that that is the amount 
which it has cost the several railroad companies of the 
United States to conduct their business. Now, is the pub- 
lic misled when these figures are given to them, when, as 
a matter of fact, it does not include all it has cost to cover 
the expenses of operation ? For instance, the operating ex- 
penses of the several railways throughout the United States 
last year was, I believe, something like $644,000,000, exclu- 
sive of taxation. Taxes paid amounted to something over 
$27,000,000. The view of the majority of the committee is 
that the $27,000,000 ought to be added to the $644,000,000 
before computations are made as to the cost of carrying a 
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ton of freight a mile and as to the cost of carrying a passen- 
ger one mile. If that is not done, then legislatures may go 
wrong. If Congressmen do not look into this carefully they 
might go wrong, and so the people might be misled on this 
subject. I had supposed that most of the railroad companies 
were in favor of including taxes as an item pf operating ex- 
penses; but I understand that there are some companies 
which do not so treat the matter, and I cannot tell why they 
do not. I just jotted down an idea on that subject which 
you will permit me to read : It is said that the assessment, 
payment, and collection of taxes is a matter entirely in- 
dependent of railway management and is beyond the 
control of general managers, superintendents, etc., and 
therefore, because it is beyond their control, it ought not 
to be considered a question of operating expense. Now, 
then, is this statement true upon which the foregoing 
conclusion is based? If the members of this Convention 
should become associated in any enterprise they would un- 
doubtedly make investigation as to the cost of doing business, 
and among the important features to be considered would be 
taxes. And if the amount for which the association should 
become liable seemed excessive, measures would be taken 
provided by law for the adjustment of the same on an equi- 
table basis. The same would be true of any corporation which 
acts through the meansof agencies. Nocareful managerwould 
undertake to adjust the price of manufacturing goods or any 
other commodity without first determining the cost of pro- 
duction, and among the items of expense taxation would 
always be considered ; for it is the consideration which the 
citizen and the corporation gives for the protection under 
the law and by the payment of which the latter acquires 
the special privileges under the franchise. Taxes are often 
based on assessments which are in many cases stupidly made. 
The corporation by its management can go into court the same 
as the individual citizen or to the court of tax appeals or 
to the tribunals provided by law for adjusting the difficulty 
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and have causes of complaint properly adjusted or adjudi- 
cated. Who is there among us, if placed in charge of a 
corporation of any kind, who would not feel it a duty de- 
volving upon him to consider taxes as an item of expense 
in the conduct of business, and if the taxes were found 
excessive to take such measures as he thought expedient to 
reduce the amount levied against his compauy? There 
seems to be no business but the railway business in which 
any different method is pursued, or which would be pursued 
under the system now iu vogue by the Interstate Commerce 
Commission and possibly by some State commission. Can 
any good reason be given why the cost of operating railways 
should not include taxes when they are included iu the cost 
of conducting other businesses and industries? Is it not 
a fact and an imperative duty on the part of railway cor- 
porations to guard against unjust taxation ? Is not the gen- 
eral manager of such a corporation under as great an obli- 
gation to protect his compauy in this respect as the manager 
of any other corporation, and do they not do it? If you say 
41 no," then I beg to say they do that which is not their duty, 
for no interests are guarded with more vigilance against 
unjust assessments or illegal and unconstitutional taxes than 
are the interests of railway corporations. There is scarcely 
a sitting of the supreme court in Pennsylvania, and I think 
I may say of any State in the Union, in which railway man- 
agers are not present to test the validity or the constitution- 
ality of taxes levied against their corporations. 

Indeed all lawyers here will bear me out in the assertion 
that a great majority of the tax cases that come before the Su- 
preme Court of the United States for adjudication are taken 
there by railway managers, and that these cases in each 
year's decisions involve many millions of dollars. The 
statement, therefore, that taxes are a matter over which rail- 
way managers have no control and which is independent of 
them is without facts to justify it. Indeed the records of the 
courts and the boards of revision of taxes are prolific in 
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evidence which clearly establishes the fact that taxes are not 
independent of railway management, and, further, that rail- 
way managers are continually before the proper tribunals of 
the law seeking adjustment of taxes, and, still further, 
there is no interest in the land that has greater influence 
in constructing tax legislation than the managers of rail- 
way corporations. It seems, therefore, clear to me that 
those railway corporations whose managers have protested 
against taxes being included in operating expenses, on the 
ground that taxation is a matter independent and beyond 
the control of such management, have but little foundation 
on which to stand. I can see but one inducement for the as- 
sumption of their position, and that is that railway managers 
would naturally be inclined to show as small percentage of 
cost of operation as possible. Indeed, some managers might 
be inclined to eliminate every item of expense possible 
from operation that they might make a favorable showing. 
This, according to my view, is the only position that a rail- 
way management might assume by which it could oppose 
the including of taxes in the expense of operation. Now, 
it must be remembered by the members of this Convention 
that when railroad construction was commenced in this 
country it was a sort of go-as-you-please business, and it 
is only in recent years that the legislatures of the sev- 
eral States and the Congress of the United States have 
assumed to regulate them. I believe there is a dispo- 
sition on the part of the railways to accept that which 
must be a fact — that they must submit to legal regulation 
both under the United States and under the States in which 
the lines are located. Now, if that is true, why should 
we not treat them fairly; why should we not treat them 
just as we would wish to be treated in our own business? 
When we are engaged in any business we consider that 
the tax we have to pay either to the Government of the 
United States or the State or county or locality in which 
we do business is part of the operating expenses. When 
6 
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I look at the figures which say to me it has cost the Penn- 
sylvania Railroad Company or the New York, Lake Erie 
and Western Railroad Company six-tenths of one per cent, 
to carry a ton of freight a mile, I want to know that that 
six-tenths of one per cent, includes every item of operating 
expenses, and why should it not? I say it should. My 
convictions on this question may be wrong, my conclusions 
may be wrong, but I think they are right. 

Mr. Dey: Mr. President, it strikes me we have made one 
slight error in discussing this question, and that is, the 
matter of expense seems under the title that we are talking 
about to be the item of operating expenses. It seems to be 
a subdivision of expenses. In other words, operating ex- 
penses cover a certain class of expenses. Now, the tax and 
the interest on the indebtedness are two things which cer- 
tainly occupy a situation by themselves different from the 
ordinary operating expenses. It costs so much to operate 
your road; so much to do the work; so much to employ 
your hands; so much to run your trains; but you certainly 
would not include the interest on your bonded indebted- 
ness. 

Mr. Bowers : Suppose you have no bonded indebtedness? 

Mr. Dey : The majority of railroads of the United States, 
if I know anything about it, have. I have never known but 
one railroad that did not have any. 

Mr. Wheeler : What road is that? 

Mr. Bowers: The Portland and Rochester has no debt. 

Mr. Dey : That is the only one. What I mean to say is 
this: I certainly have no objection to including this, the 
tax, under operating expenses, but it seems to me that it 
is a sort of misnomer when you talk about operating ex- 
penses. It seems to me it ought to confine itself to a cer- 
tain portion of the expense. My only objection to the form 
which the accountants have is that it seems to have a lack 
of direct knowledge of the English language in its make-up. 
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Mr. Hill, of Virginia : I desire to ask a question. What 
is the exact status of the matter now before the Convention ? 

The Vice-Chairman : The motion made by Mr. Luke was 
that the recommendation made by the minority of the com- 
mittee be adopted, and that recommendation was that the 
form of reporting taxes remain as at present. Mr. Bowers 
moves to amend by striking out the word " minority" and 
inserting "majority," and the recommendation of the ma- 
jority was that instead of reporting taxes in the present they 
be included in operating expenses. 

Mr. Freeman: Why could not both sides be reconciled 
by simply striking out in the blank which you send out the 
word "operating"? That would cover the objection of 
having them called " operating expenses." It seems to me 
that it would cover the whole thing. 

The Vice-Ch airman: Not having a blank before me, I 
feel a delicacy in answering the question. Mr. Adams 
might answer it. 

Mr. Adams, the Statistician : I should have preferred, Mr. 
Chairman, to say what I have to say on this report as a 
whole and not speak on any particular portion of it ; and 
after hearing the unanimous expressions in favor of the ma- 
jority report respecting taxes I hardly know what to say. 

I myself feel that there are some reasons why, from a sta- 
tistical point of view, it is very desirable that the form should 
remain, in this respect, as it is. It would be, of course, im- 
possible to drop altogether the words " operating expenses," 
as the gentleman from Rhode Island suggests, because those 
words have a very definite meaning; and if we drop them 
we would have to drop " fixed charges," and I am sure there 
is so definite a meaning between fixed charges ou the one 
hand and operating expenses on the other that we could not 
wipe out the distinction. 

It is largely an impression as to the meaning of the words 
" operating expenses." My impression of the meaning when 
the phrase "operating expenses" is used, is that they are 



Digitized by VjOOQ IC 



84 CONVENTION OF RAILROAD COMMISSIONERS. 

expenses for doing work of such a character that, if bad 
times come, the result of the bad times will be shown in the 
reduction of those expenses. In 1883, for example, or about 
that time, there was a falling off of business, and if you will 
look into the statistics, and discover the result, so far as the 
statistics of expense are concerned, of the falling off of busi- 
ness, you will observe that there was economy in operating 
expenses, but that there was no opportunity for the manage- 
ment to exercise any economy that showed itself in taxes; 
and, further, it was interesting to notice, although it may 
not affect this question, that the economy in operating ex- 
pense expressed itself most strongly in maintenance of way 
and maintenance of equipment. 

Now, it seems to me the aim of statistics is to so group 
facts and figures as to show the character of the manage- 
ment and the conditions under which the roads are man- 
aged, and if you include taxes in operating expenses you 
include an item that is not under the control of the manage- 
ment. The question of the amount of taxes paid is beyond 
the control of the management, and hence not included in 
any economies which it may see fit to make. 

There is another point I would like to refer to, because it 
has been spoken of two or three times in this discussion. 
The question has been presented, Why select the railroads, 
making a special class of them, asking them to separate in 
their reports taxes from operating expenses when it is not 
asked of other businesses ? That seems to me a purely statis- 
tical question, and I will repeat what I said a moment ago, 
that the aim of statistics is to disclose the tendencies in the 
various elements and forces that make up the railway prob- 
lem. Now, the justification for asking railways to separate 
taxes from operating expenses is this. The commercial and 
general forces as applied in the railway business cause a 
continual increase, as society develops, in the proportion of 
taxes to business; whereas, so far as operating expenses are 
concerned, at least those expenses now classed as operating 
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expenses, the commercial, competitive, and social forces 
show that as the business of the railways increases the oper- 
ating expenses do not increase in like proportion. There is, 
then, this general law — commercial law, you may call it — 
that applies to the railway business, which does not apply 
to very many other businesses, certainly not to that of 
manufacturing. 

Now if you put together in the same account taxes and 
operating expenses you add an expense which statistics 
show is continually increasing in proportion to the increase 
of business to an expense that is continually decreasing in 
proportion to the increase in business, and therefore putting 
the two together you make a classification which renders it 
difficult to appreciate these two forces or to measure the 
effect of them, working as they do in opposite directions. 

This is the chief objection I have as a statistician to this 
proposal. You will not gain as clear an opinion of the tend- 
encies and movements in the railway business as if you 
allow the present classification to be maintained. 

Mr. Riebenack : I would like to say in connection with 
Professor Adams' remarks about not being able to measure 
the effect of taxation in the railway problem if taxes are 
merged in operating expenses, that it is not proposed in this 
recommendation to do otherwise than show the taxes directly 
and positively by themselves. It is to be a separate general 
heading of the expenses, and therefore it stands out boldly 
and can come in as an element of comparison in any statistics 
you may desire to apply it to. 

Mr. Beckman: I am the head of a banking institution, 
and the first thing that we do is to pay mortgage taxes 
on every dollar we loan out, and the first item we put in our 
expenses is taxes. The second is salaries, and then, if we 
h&ve anything left, we pay it out to our stockholders and 
depositors, and it seems to me that the railroad companies 
should do their business in much the same way. I know 
but little about railroads, however. 
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Mr. Smith, of Iowa : Mr. Brown has undoubtedly given this 
matter very deep consideration. Still, after listeniug atten- 
tively to his address, it occurs to me that there might possibly 
be a case in which there would be taxes and no fixed charges. 
To illustrate, here is a railroad that for some reason ceases to 
operate its lines; but its road-bed, its rolling stock, and its 
stations are there subject to State taxation. It has been re- 
marked that there are two things in this life that are abso- 
lutely certain, and one of those certainties is taxes, and taxes 
would be running against that road-bed and rolling stock 
and those station-houses even if the road was not being 
operated. I understand, of course, that book-keeping carried 
to a certain stage becomes one of the fine arts, and it is pos- 
sible that we might reach a point where it would be 
impossible to carry this fine art to a legitimate conclusion. 
We might get where we would not know what to do with 
these expenses if we had no operating expenses to charge 
them up to. Now, I do not apprehend that this is a question 
of closing books properly or of disposing of these expenses 
in a certain way, but the purpose of these reports is to 
afford information to the public, information to railway 
commissions, information to the courts, if you please, where 
these questions, as Mr. Brown has said, frequently come 
up for adjudication ; and what we desire in these reports 
is information. Now, a very important matter that we 
want information about is the taxes the railroad com- 
panies pay. If that important matter is absorbed in some 
other account it would not afford us this information. I ap- 
prehend that in general results it is immaterial where that 
finally goes. Everything in the operation of the road, from 
the payment of interest on a bond and taxes to axle grease, 
is a matter of expense in the end. In the meantime, how- 
ever, we want reports that afford information, and out of 
these reports we want to know absolutely and as nearly ac- 
curately as possible what it costs to operate that road. One 
item is, what are the fixed charges? Another item and 
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a very important item, in which everybody is interested — be- 
cause we are all tax-payers and we are all interested in see- 
ing every species of property pay its proportion of taxes — 
is that of taxation. Now, it makes no difference to me or in 
the general result whether in the end all of these items of 
expense are aggregated and rounded up into one account 
and the books balanced according to the fine art of book- 
keeping; but we do want to know what these items are and 
where we can find them. 

Mr. Little: Can you give me the name of a railroad 
which, after being built, has been allowed to lapse into 
-disuse ? 

Mr. Smith: I have in my mind one now, the Clarinda 
<fe St. Louis railway. 

Mr. Little : How many miles long is it? 

Mr. Smith: Sixty miles long. I simply cited it in order 
to explain the theory of book-keeping. 

Mr. Brown, of Pennsylvania : Permit me to say in reply 
to the gentleman that he has made his argument under a 
misapprehension of the facts. The question of taxation, ac- 
cording to our recommendation, appears under a separate 
head — head No. 5 — under operating expenses, so that nobody 
can escape knowing exactly what each railroad has to pay 
in the way of taxes or what has been paid in any State of the 
Union or in all of the States of the Union. There is no 
change at all on that score from what has been in force here 
before, except this change, that under the recommendation 
-of the majority of the committee taxes as a separate item 
will hereafter be known as No. 5, under the head of operat- 
ing expenses. Now, just let me say, in order that my posi- 
tion may be clear, that not long ago I read an article on the 
relative cost to the people of railway transportation in the 
United States and in Europe. My recollection is now that 
this article showed that both freight and passengers were 
carried at less cost to the people in the United States than 
they were in Europe. The gentleman who wrote the arti- 
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cle was trying to establish the fact that the railroads get less 
money for carrying passengers and freight in the United 
States than they do in Europe. He also tried to show 
what the expenses in the United States were as compared 
with Europe, and in the figures which he gave he included 
every item that enters into that question, whether it be taxes 
or anything else. 

Mr. Sturgis: I believe Mr. Smith struck a keynote by re- 
ferring to the information for the public contained in thesfr 
reports. What we want to do is to give the public some- 
thing they will understand at first glance. In banking or 
mercantile business when the people take up the reports 
they know that expenses includes taxes, but if we give them 
a railroad report will they understand that taxes are not in- 
cluded unless it is specially explained? I think not. There- 
fore it seems to me it is a great injustice to put railroads 
in that false position before the public. The commission- 
ers have had the matter before them and they know whether 
taxes are included or not, but the majority of the public do 
not know. The people also consider that after a railroad 
has charged up all its expenses, what is left can be applied 
on the capitalization. Therefore you are deceiving them 
when you really mean that taxes have got to come out first. 
As a matter of fact, taxes are already in a few cases included 
in operating expenses. For example, if a railroad is going 
to rent a depot or terminal facilities it pays a round price as 
rental. That price is probably based on cost of maintenance, 
interest on a share of the original outlay, and the taxes. 
The round sum is set at a thousand dollars per month if 
necessary, and that includes taxes, and yet the road charges 
that amount to operating expenses, and properly so. 

Mr. Wheeler : It would seem to me that the majority re- 
port on this subject has very greatly simplified the statis- 
tics and given a much clearer idea to the public of the ques- 
tion of moving freight and passengers. As has been said 
here, it makes a great deal of difference whether it is reported 
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that it cost ^ of a mill to move a ton of freight or the act- 
ual figures, which may be <fo of a mill, for moving the 
same freight. Now, I do not know what the difference is 
between tweedle dee and tweedle dura. There may be a 
distinction, but I cannot for the life of me understand the 
objection to placing the taxes where they belong, when 
they are reported in every other line of business in the 
country under the head of operating, expenses. If that is 
done, then in making up statistics when they give the 
amouut that it costs to move a ton of freight they give the 
actual figures, and a person reading that will understand 
it. It has been stated here, and the gentlemen seem to labor 
under a misconception, that taxes should go under the head 
of fixed charges just the same as interest on the bonds. 
Now I can see a wide difference between taxes and interest 
on the bonds. The bonds are issued by the railway officials 
themselves. They are responsible for the interest on these 
bonds. They are responsible for these fixed charges, while 
the State levies the taxes, and, as has been stated here, any 
business man in figuring his profits at the end of the year 
will not leave out this item of taxes. 

There is hardly a branch of business in the country but 
is taxed to a certain extent by the State or the municipal 
corporation. For instance, in Chicago there are fees that are 
required for innumerable branches of business. A person 
about to engage in business must consider the taxes he will 
have to pay. For instance, take a person selling tobacco. 
He must have a Government license — I think it is $25; I 
don't know — but, whatever it may be, he is obliged to put 
it down as one of the expenses of conducting that business, 
whatever that tax is. Take a druggist. There may be a 
local tax on him, and he has to consider that tax, what- 
ever it is. Whether it be local or be general, he must figure 
that item in making his estimate on a profit for the year, 
and if he leaves it out of his calculations he may make a 
failure. 
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There are certainly some members of this Convention 
who will remember the tax that the Government placed 
upon incomes soon after the war. How would it have done 
for any man, for a merchant, had he, in making up his re- 
turns, have left out entirely the tax on his income? Why, 
he might have failed, unless he had carefully considered that, 
and if his income was but little more than his personal ex- 
penses he would have to cut down his personal expenses or 
be on the verge of bankruptcy. Now I can't see the differ- 
ence between placing it as a railroad makes their report to 
their general officers, or as a statistician and a minority of 
this committee desires it to be placed, so long as the item is 
actually reported. 

Mr. Little : I would suggest that if the word " operating " 
be considered obnoxious that we substitute the word " work- 
ing." 

Mr. Hill, of Virginia: Mr. Chairman, I have had quite 
a long experience on both sides of the transportation ques- 
tion. I was one of them once, and I have been a railroad 
commissioner for a number of years. 

Some gentleman made a remark a few minutes ago that 
book-keeping had become a fine art. Well, sir, that is a 
fact. These expert railway accountants, who are the smart- 
est in the world, have reduced the science of book-keeping 
to such an art that scarcely any man understands the state- 
ments which they give to the public. So much for that 
side of the question. The statisticians, however, under the 
lead of my friend Mr. Adams, have reduced the gathering 
and compiling of statistics to one of the finest of all arts, 
until the statistics have become so puzzling and bewilder- 
ing that scarcely any man understands precisely what is 
developed by his statistical information. 

Now, sir, as a result of long experience, I shall vote for 
the majority report of this committee. Put up your taxes 
under the head of operating expenses. There is no use of 
adopting the suggestion of Mr. Little. That is a distinction 
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without a difference. Put them under the head of operating 
expenses. Whoever can read can see what taxes these cor- 
porations pay ; and it makes very little difference to the 
public whether it is under the head of operating expenses 
or distributed under the present form. 

Mr. Smith, of Iowa : Suppose a case of this kind : Here is 
a corporation which has a large land grant, and it holds this 
grant upon the condition that after the expiration of several 
years, if those lands are not sold, they shall be subject to 
land taxation. For a certain number of years the land was 
exempt from taxation, but here is every alternate section 
for twenty miles, we will say, has become subject to taxation. 
Are you going to charge taxes on that land to operating 
expenses? 

Mr. Hill, of Virginia: I don't know; I am not prepared 
to answer that question. I live a thousand miles from any 
such land. My own idea, Mr. Chairmau, is that it is a little 
plainer to put it in bulk under the head of operating ex- 
penses. 

Mr. Luke : Mr. Chairman, to explain the object of my mo- 
tion, ordinarily the report of the committee would come be- 
fore the Convention as a majority report, and in order to give 
the views of the minority a fair chance to be presented to 
this Convention, I moved that their report be adopted by this 
Convention. Now, the majority report recommends that 
this Convention approve a change in the present method 
of accounting, and it is incumbent upon them, it seems to 
me, to show some good reason for the change. To my mind 
the views presented by the minority are satisfactory, so that 
I would prefer to vote for its adoption. When you' come to 
ask the railroads to report to the Interstate Commerce Com- 
mission or to the various State commissions the item of 
taxes as an operating expense, it seems to me it would be 
misleading. The question of taxation is something out- 
side of their business. It is an incident to the business of 
every corporation, and it is generally understood. There is 
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no desire, I believe, on the part of any member of this Con- 
vention to keep the public from knowing that the railroads 
pay taxes like other corporations. When the statisticians 
come to make their deduction from these reports the item 
of taxes must come in somewhere ; but when you arrive at 
the point whether it shall be placed under the head of oper- 
ating expenses, as I said before, it would be more logical to 
leave them where they stand. For that reason I made the 
motion. 

Mr. Fleming: The suggestion was made by the gentle- 
man from Iowa that the change proposed by the majority 
of the committee in the method of the statistics would 
tend to confusion, and he put a case by way of illustration 
which seemed to me to be quite forcible. That suggestion 
presented another case to my mind, which seems to me to 
be in point. The gentleman from Virginia says that he 
lives a thousand miles from any place where railroads own 
land that don't pay taxes. He does not live a thousand miles 
from a State in which there are railroads that don't pay 
taxes, because in the State of Kentucky we have a number of 
railroads that have been exempt specially by law from the 
payment of taxes for a certain number of years. Now, the 
question I submit is, whether or not if you adopt the sugges- 
tion of the majority of the report, you don't tend to produce 
confusion in your accounts. Here is one railroad that does 
pay taxes, and its operating expenses are so and so. Here 
is another railroad compauy that does not pay taxes, and its 
operating expenses are so and so. Now, on comparison of 
the statistics from those two companies, one including taxes 
as part of operating expenses, and the other having no taxes, 
you would say: Why here is one railroad company man- 
aged more economically than another, and injustice is done 
to the managers of the company that is thereby put at a 
disadvantage. Besides, the railroad accountants understand 
these figures. These gentlemen who we have been told 
have reduced book-keeping to a fine art, they understand 
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these figures. The question is, How do the public under- 
stand them? Now, I am not a book-keeper. I don't under- 
stand this fine art, but I do profess to have some common 
sense, and we are perhaps here to gather some information 
for the benefit of the people which they will understand. 
Now I submit, if you say the operating expenses of the L. 
& N. railroad are so many dollars and cents, whether they 
would understand from that that you meant to include 
taxes. Suppose I say that my farm in Jackson county rents 
for a thousand dollars a year, does anybody suppose I 
mean after I have paid taxes I get a thousand dollars a 
year? If I were to say I get a thousand dollars a year rent 
and I pay $200 a year taxes and my net income is $800, the 
case would be plainly stated. Suppose I have stock in a 
bank of Washington city, or in any national bank, and I 
tell you that bank pays me a dividend of 8 per -cent, 
on my stock, do you understand that I mean I get 8 
per cent, on that stock net after I pay the taxes I owe the 
District of Columbia? Certainly not. And when you tell 
the people of the country that the operating expenses of a 
railroad amount to a certain number of dollars and cents, I 
ask is it fair or honest to include and cover up taxes under 
that statement? 

A Member: They are not covered up. They are shown. 

Mr. Fleming: They are shown up to a man who under- 
stands book-keeping, but not to the ordinary man ; but why 
put them to that trouble unless there is a purpose in this 
thing. You understand them and you are not put at any 
disadvantage. Why not use language in the sense it is or- 
dinarily understood; when you say operating expenses, why 
not be honest and fair and put it so that the figures may 
be understood by any man ? Why make them misleading 
to the common mind? 

Mr. Waterman : Will the gentleman suffer me another 
word more. Professor Adams spoke of the matter of net re- 
sult, Mr. Fleming speaks of what the public ought to know, 



Digitized by VjOOQ IC 



94 CONVENTION OF RAILROAD COMMISSIONERS. 

Mr. Wheeler spoke of the difference between fixed charges or 
interest on the funded debt and taxes. I desire to speak 
briefly of these three points — I will not speak of the fine 
arts, for I don't profess to know anything about that, but I 
do profess to know how to get at the net result or profit. 
I think I can give you one illustration to show the dif- 
ference between fixed charges as representing the in- 
terest on the funded debt and the taxes. It is this : There 
are several large railroad companies in this country 
who have been so serviceable and acceptable to the public, 
and their traffic has been so large, that they have been 
wholly unable to meet the requirements of the public with- 
out an increase of their equipment. They could not issue 
more bonds; that would not be advisable. They could not 
put more stock on the market; that would not be admissible. 
However, special equipment trusts are created, and the in- 
terest on that equipment trust goes into the fixed charges, 
while the taxes on the new equipment, like the repairs, 
should be charged to expenses, else there must be two direct 
charges against income account on the same property. 
Now, there is the difference between the fixed charges on 
the one hand and the operating expenses on the other. 

Mr. Seymour : I propose to take no part whatever in 
the discussion of this question beyond merely a very brief 
statement of my own personal view. I suppose our views 
upon this or any other question are very much colored 
by our environments. I live in a section of the country 
where the railroad companies treat taxes as a fixed charge, 
and not as an operating expense. I have been accustomed 
to critical examination of railroad reports returned upon 
this basis. The largest and most important roads, like 
the New York, New Haven and Hartford Railroad Com- 
pany, the New York, Providence and Boston railroad, 
the Boston and Maine railroad, the Boston and Albany 
railroad — and I think without any exception that I can 
now recall — enter taxes as a fixed charge, and not as an 
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operating expense. The officers of the American Rail- 
way Accounting Association are unanimous in their recom- 
mendation of this change — that it be charged to opera- 
tion and reported among operating expenses. At the same 
time the president of that Association, who is auditor of the 
Louisville and Nashville railroad, reports them to the direc- 
tors of his company as a fixed charge and not as an oper- 
ating expense. Such companies as the Chicago and North- 
western railway system report in a similar manner, and 
it is but fair to say that we have in our possession a 
very strong letter from the auditor of that company 
opposing this change; so that I think, to have an exact 
and fair understanding of the matter, it is proper for us 
to know at the start whether or not the railroad com- 
panies are harmonious upon this question, and whether 
or not many companies would be gratified with the change 
now proposed. We are by no means sure that by next year 
the very companies favoring the change may not appear 
here clamoring for its being put back again. Now, it does 
seem to me personally that there is a significance in the 
word " operating," a significance that means something and 
which ought to mean something. It means this: It is the 
cost of simply carrying a ton of freight or a passenger — 
the cost per mile — the simple carrying, with all other items 
eliminated. Now, if it its agreed that taxes, because they 
are an expense that must be paid, should enter into that 
cost, I certainly cannot see why the interest on the capital 
invested in the enterprise ought not to be an expense to be 
also taken into consideration. I cannot see why the two are 
not both alike and why they should not be treated alike. 
But, Mr. Chairman, this question has been quite fully dis- 
cussed. I do not intend to discuss or to present my views 
any further to this Convention. It will do me no favor, for 
I do not ask any personal favor upon my views from this 
Convention, if you should adopt the majority report, nor be 
a personal favor to Messrs. Brown and Phillips if you ap- 
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prove their recommendation; it is not on that ground I 
ask you to vote for any one of these distinctive forms 
of report, whether minority or majority. We want your 
views upon this question, what you think is right and 
business-like, and certainly, gentlemen, that will satisfy us. 

Mr. Riebenack: There seems to be a little misunder- 
standing in regard to one point. Mr. Seymour has 
stated he could not see why the fixed charges should 
not be included in operating expenses. Now, I have 
been trying to make returns in conformity with the 
wishes of the State and Interstate Commissions that 
would give uniform and accurate data to base statistics 
upon, and I don't see for one moment how I can asso- 
ciate taxes and fixed charges together. Taxes are upon all 
buildings, equipments, and rolling stock, and these are all 
treated alike and included in operating expenses under 
proper headings. It is a prior lien to all other claims, and 
is taken out of the earnings of the company before any 
dividends can go to the stockholders. It seems to me plain 
that taxes, being prior liens, must necessarily form a por- 
tion of the operating expense. I don't know anything about 
fine book-keeping or any method of keeping accounts except 
such as show the facts of receipts and disbursements plainly, 
so that any one can understand them. Taxes are not going 
to be lost sight of at all, any more than the maintenance 
of way, conducting transportation, general expenses, or any 
one of the items that make up the year's business. 

Members : Question ! question ! 

The Chairman : Gentlemen, the majority report is that 
taxes should be considered as an operating expense instead 
of a fixed charge, and the question is that the recommenda- 
tion of the minority of the committee be adopted. A motion 
was made to amend this by striking out the word " minority " 
and inserting the word " majority," and the question will 
first be taken upon the amendment. 
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The yeas and nays were called for, and the Secretary pro- 
ceeded to call the roll. The result was announced — yeas 
17, nays 22 — as follows: 





Yeas— 


-17. 




Beekman. 


Hickman. 




Stewart. 


Wheeler. 


Humphrey. 




Brown of Pennsylvania. 


Paddock. 


Allen. 




Freeman. 


Bowers. 


Edgerly. 




Jervey. 


San ford. 


Putney. 




Hill of Virginia. 


Whitman. 


Smith of Ohio, 








Nays- 


-22. 




Woodruff. 


Adams. 




Wilson. 


Seymour. 


Mortland. 




Beddingfield. 


Hay ward. 


Becker. 




Brown of North Carolina, 


Fort. 


Tiesberg. 




Walsh. 


Luke. 


Hennessy. 




Buckley. 


Smith of Iowa. 


Benton. 




Webb. 


Dey. 


Hill of Nebraska. 




Fleming. 


Hastings. 







Mr. Smith, of Ohio (when Mr. Whitman's name was 
called): Mr. Chairman, the commissioner from Michigan 
desires to be recorded on this question in favor of the ma- 
jority report, but was obliged to leave before the vote was 
taken and so requested me to answer for him to that effect. 

Mr. Wheeler : I move that the privilege be allowed. 

The Chairman : If there is no objection, that will be con- 
sidered the sense of the Convention. 

So the amendment was rejected. 

The Chairman: The question now recurs upon the pas- 
sage of the motion as offered by Mr. Luke. 

The motion was agreed to. 

The Chairman : The next recommendation of the com- 
mittee is, a3 I understand it, one upon which the committee 
and the accounting officers are unanimous. 

7 
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Mr. Seymour : The question is upon the recommendation 
to discontinue apportioning the expenses between freight 
and passenger earnings. Upon that question the account- 
ing officers and the committee are unanimous. 

Mr. Adams, the Statistician : This proposal of the com- 
mittee seems to me to be by far the most important one that 
comes up in this report, and I rise simply to suggest that, 
as it involves a very important question. I doubt whether 
it ought to be forced through. Before the vote- is taken I 
would like to be allowed about two minutes. All that I 
wish to say is this : It is doubtless true that the opinion 
of the railway accounting officers throughout the country 
supports the proposal of the committee. It is also true that 
the rule of apportionment of expenses as between passenger 
and freight earnings as laid down at the present time does 
not reach the best results. My thought is, that inasmuch as 
the proposal of the committee involves the abandonment of 
all attempt to arrive at the cost per ton per mile and the 
cost per passenger per mile, the vote upon that proposal 
ought not to be taken without discussion. The aim of sta- 
tistics is to assist commissioners in the performance of their 
duties. If the statistician knows what the theory of rates is 
which the commissions to whom is entrusted the question of 
determining just and reasonable rates have accepted, he can 
adjust his work to that rule. There is at present no clear- 
cut and universally accepted theory for determining what 
is a fair and reasonable rate, but if there be any shadow of 
such a theory, it is that rates are in some way attached to 
cost. This being true, I would ask if it is wise to abandon 
without discussion all attempt to get at the cost per ton per 
mile. I admit that the present rule for arriving at this re- 
sult is an imperfect one, but it is possible that better rules 
may be formulated. It seems to me that in this matter the 
Convention should defer to the wishes of the commission- 
ers, to whom is assigned the duty of determining what is a 
just and a reasonable rate. If the commissioners of such 
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States say that the assignment of expenses to passenger and 
to freight is of no importance, I should heartily favor the 
recommendation of the committee. It is because I feared 
that this most important question, so far as accounting is 
concerned, was to pass without discussion that I ventured to 
make these remarks. 

Mr. Dey : I belong to a commission whose duty it has been 
to fix rates for the transportation of freight. It has been 
a very serious and difficult matter, and it seems to be the 
aim and wish of these corporations to give us just as little 
light as possible on the means by which we may arrive at 
a solution of questions presented. It strikes me that this 
matter should not be disposed of without a little more 
thought and a little more discussion than it has had. 

Mr. Wilson : This is a very important matter aud I move 
that we adjourn until to-morrow at ten o'clock. 

The motion was agreed to, and the Convention at 5.25 
p. m. adjourned accordingly. 
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SECOND DAY'S PROCEEDINGS. 

April 14, 1892. 

The Convention met pursuant to adjournment. 

The Chairman : The Convention will come to order. 
Yesterday afternoon the Convention adjourned pending the 
discussion as to the division of expenses between passenger 
and freight traffic. Is it the pleasure of the Convention to 
proceed with that discussion, or to take up the report of the 
committee next in the order of business? 

Mr. Woodruff : I suppose the discussion would naturally 
go on ? 

The Chairman: I think so. I simply asked the question. 

Mr. Woodruff : I do not suppose a motion is necessary; 
if it is, I will make one. 

The Chairman: I simply asked the pleasure of the meet- 
ing. That part of the report of the Committee on Uniformity 
of Railway Accounts which relates to apportionment of ex- 
penses is now in order. 

Mr. Woodruff: I think, Professor Adams was about to 
make some remarks when the Convention adjourned yester- 
day. 

Mr. Adams: I believe I am responsible for having this 
question postponed until this morning. 

The matter. is one of very great interest, and I think that 
of all the questions which are presented this session to the 
Convention, upon which a definite vote is expected, this 
is probably the most important. It would not be wise to 
enter into any extended discussion with regard to the ability 
of railway accountants to separate the expenses between 
passenger and freight, for I think it is conceded by all who 
have looked into this matter with care that that division 
cannot be made with absolute accuracy. 

Looking at the matter, then, from the point of view of an 
accountant or statistician, I will frankly say that if the mat- 
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ter is to come to a vote at the present time, I prefer that the 
recommendation of the committee should be accepted, and 
that the assignment now attempted between passenger and 
freight expenses should be abandoned. But, as I remarked 
last evening, the question is not entirely a question of ac- 
counts. The purpose for which this assignment between 
passenger and freight expenses has been maintained is to 
arrive at the average cost of moving a ton of average freight, 
and it is generally believed that this information is of assist- 
ance in determining what are fair and reasonable rates. 
The question, so far from being a question of accounts, is 
one that should be determined by those who are imposed by 
law with the duty of making rates. 

The question presented to this Convention, therefore, re- 
duces itself to this: Do the commissioners upon whom is 
imposed the duty of determining in particular cases whether 
a schedule of rates is just or unjust, reasonable or unreason- 
able, make use in fact, as they claim to do in theory, of the 
estimated cost of moving a ton of freight one mile? This 
assignment of expenses to passenger and to freight traffic is 
something that has been going on for over thirty years, and 
I do not think its abandonment ought to be effected unless 
the matter is clearly understood. If it is abandoned it 
should be only after the most careful consideration. We 
have now before us the facts in the case so far as the repre- 
sentatives of the railways are able to present them. We have 
their side of the question clearly presented, and in the inves- 
tigation undertaken by the statistical department of the 
Interstate Commerce Commission the opinions of the prom- 
inent railway auditors in this country have been gathered 
together. We have not, however, the views of the State 
railroad commissioners, who are most interested in the ques- 
tion. 

It occurred to me. therefore, Mr. Chairman, that possibly 
before a final vote came upon this very important question 
we should ask the commissioners of those States upon whom 
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is imposed the duty of determining what is a reasonable 
and a just rate whether they actually make use of this 
average; whether they regard this approximate informa- 
tion as useful ? And if I were a member of this body I 
should make a motion to the effect that this second recom- 
mendation of the committee be laid upon the table for a 
year — that is, until our next convention. In the meantime 
that there be appointed another committee, who shall cor- 
respond with the commissioners of the States referred to, 
and gather facts pertaining to the use that has been made 
in the past of this average cost per ton per mile and the 
opinions of these commissioners with regard to the desira- 
bility of continuing the apportionments. 

Mr. Fort: I have listened with much interest to the re- 
marks of the gentleman who has just taken his seat, and I 
hope this convention will not adopt the second recommenda- 
tion of the committee. Representing a commission that is 
required to make rates, I beg leave to state that use is made 
by that commission of the items now sought to be combined. 
They are not regarded as strictly accurate, but as approxi- 
mately so. They are considered as a circumstance in rate- 
making, and a very important one, and if we are to abandon 
that system because we cannot get mathematically correct in- 
formation we will be absolutely in the dark on this subject. 
It seems to me it would be much better to have some informa- 
tion that is approximately correct than to have no informa- 
tion at all. The question of fixing just and reasonable rates 
covers a wide field, and a great many elements, of course, enter 
into thequestion for its proper determination. This is one cir- 
cumstance which always, by the Georgia commission at least, 
is considered important. It frequently arises upon the ques- 
tions of change of rates, on the question of fixing a standard 
or schedule, and it seems to me, as Judge Cooley says, the 
railroad problem is the rate question. While only seven- 
teen State commissions have authority to make rates, the 
others, I dare say, will finally be given that power. 



Digitized by VjOOQ IC 



UNIFORMITY OF RAILWAY ACCOUNTS. 103 

So I trust this Convention will not adopt the suggestions 
of the committee. While they have been very strongly pre- 
sented, the substance of the argument, as I have gathered from 
the able report, is because we cannot get mathematically ac- 
curate information, we had better have no information. I 
do not think that is good reasoning, and, speaking for one 
of the commissions {hat has the rate-making power, I beg 
to enter my protest against the abandonment of this source 
of information that is much used and of much importance. 

Mr. Wheeler : I in part represent a State whose commis- 
sion has the rate-making power, and we disregard in making 
our rates the approximate passenger and freight expenses. 
We pay no attention to them, but we classify our roads ac- 
cording to the net earnings per mile. That includes both 
passenger and freight, and we base the rates upon those net 
earnings. 

And I will say further that I do not believe there is a 
State in the Union where there is less friction between the 
people and the railroads than in the State of Illinois. They 
are satisfied on both sides. The people seem to be satisfied 
with the rates, the roads seem to be satisfied with the rates ; 
at least they accept the rates — the maximum rates — as pub- 
lished by the commission, and in many instances make rates 
lower than those authorized by the commission. We do 
not prescribe minimum rates. We simply fix maximum 
rates, and the people are satisfied with the actions of the 
various roads in following the rates as established by the 
-commission or in making lower rates than the commission 
authorizes. I repeat that I do not believe there is a State in 
the Union where there is less friction between the people 
and the railroads than in the State of Illinois. 

Mr. Putney: Mr. Chairman, I am somewhat out of the 
pale of this discussion for the reason that in preparing a 
form for our railroads to make their returns upon, and try- 
ing to conform as far as practicable to that of the Interstate 
Commission, we have cut out the apportionment of expenses 
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entirely, and I cannot conceive of any circumstance that 
would induce us to put it back. But perhaps I may say a 
word about the reason. In the first place, 1 believe this divis- 
ion is largely arbitrary and therefore incorrect and mislead- 
ing ; it is of no use unless it is accurate, and that cannot be, 
in the nature of things. But it is suggested that if we cannot 
get just what we want, let us approximate to it. Now, we 
have the duty of regulating rates in our State — fixing the 
maximum charges and regulating them generally upon com- 
plaint. I have never been able to see how this division of ex- 
penses in the freight and passenger business helped us iu the 
least; how it could help us if it was perfectly exact. It 
don't amount to anything to us when trying to fix a 
fair coal rate from the seaboard to our interior towns to 
know that the average cost for hauling all freight, in- 
cluding coal, baby carriages, benzine, silk, and everything 
else, is a cent per ton per mile. It won't help us, to give the 
people a fair rate through the gorges and over the heavy 
grades in the White mountains or to give it down in the sub- 
urbs, to know that the average rate and cost of hauling 
passengers is so much when we include the suburban passen- 
gers, where passenger trains are heavily loaded and the roads 
are easily and cheaply constructed, and also the mountain 
' business, where passengers are few and the cost of construc- 
tion very great. And so I cannot see how it could help 
us in Georgia or New Hampshire, to fix a rate on a specific 
article for a specific distance, to know what, if we could know, 
the average expense of doing all of the business of the roads is. 
I think the items entirely misleading. They are made up nec- 
essarily by railroad accountants in an arbitrary guess-work 
manner. I never was able to see any earthly use for it, and 
it seems to me that that is one thing to avoid in these re- 
turns; it is calling for the impossible, or the absurd, or the 
useless. 

They used to talk down in our country about a very emi- 
nent and radical Prohibitionist, of whom they said he would 
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be a very useful citizen if he could let rum alone under 
every circumstance. There are lots of that kind of men ; 
they cannot avoid doing too much ; but it is what we ought 
to avoid when we call upon a railroad to furnish informa- 
tion which cannot be given, which is of no use if it could be 
given ; it simply cheapens the whole system of railroad re- 
ports, it seems to me. 

Mr. Fort, of Georgia : Would you say that a maximum 
rate fixed below the cost of service, economically performed, 
would be a just and reasonable rate ? 

Mr. Putney : I don't see that it* affects it in the least. 
We are called upon to fix a rate on coal from the seaboard 
to a place forty miles in the interior. Now, if somebody 
will explain to me how the reports, as they have been 
called for heretofore, aid us in the least, I would like to 
know, if we could know, what it costs to haul that ton of 
coal. But you lump ever} r thing in a grand mess, and it has 
no relation to anything you want to know. 

Mr. Bkckman: Mr. Chairman, I would state that we are 
a good deal in the same fix in our State. We have some 
thirty roads. For some of the roads we establish a rate 
for passengers of 2 J cents per mile, and for others a rate 
of 10 cents per mile. If we did not allow 10 cents per mile 
the claim would be made that the passenger business was 
too light for a lower rating. We make a rate for almost 
every road. Where there is a great deal of travel we make a 
less rate; but where the travel is light and amounts to only 
a trifle we make a high rate. On one road they keep up 
forty miles of snow-shed, and we have to take all such things 
into consideration ; therefore the statistics would be of very 
little use to us. 

A Member: Question ! 

Mr. Fort: I move that it lay, this portion of the report, 
on the table, to be taken up at our next annual meeting. 
^Perhaps we can arrive at that time at some more accurate 
form than the one now adopted for ascertaining these facts. 



Digitized by VjOOQ IC 



106 CONVENTION OP RAILROAD COMMISSIONERS. 

The Chairman : It is moved and seconded to lay on the 
table that portion of the committee's report relating to the 
apportionment of expenses 

Mr. Woodruff: May I ask further if it is designed to lay 
on the table the matter for another year or is there 

The Chairman: The motion, as I understand it, was to 
lay that portion of the committee's report on the table until 
another year. 

Mr. Wheeler : It seems to me, even from the remarks of 
those gentlemen who are not prepared to adopt the recom- 
mendation, that there will be no future light upon the 
matter. If this is admitted, that it is impossible to give any- 
thing but an approximate estimate, and, as has been stated 
here, that it is all guess-work, there is no use of postponing 
action on this question. That is the way it seems to me. 

The Chairman: Is the Convention ready for the ques- 
tion? 

A Member: Mr. Chairman 

The Chairman : I think perhaps the gentleman had better 
withdraw his motion, as the discussion does not appear to 
have been concluded. If there is no objection we will con- 
tinue the discussion. 

Mr, Smith, of Iowa : Mr. Chairman, we have as a member 
of our commission a gentleman who was a member when a 
commission was first organized in Iowa, and who largely 
prepared the first set of blanks and forms for reports to that 
body, who has been continuously a member of that commission 
for thirteen or fourteen years, with the exception of one year, 
and during all that time has had directly the charge of pre- 
paring the statistical and largely the other portions of our 
report, and I would like to hear from him on this ques- 
tion. I refer to Mr. Dey,of the Iowa Commission. I make 
these remarks in advance, so that the members of the Con- 
vention who are not acquainted with Mr. Dey and his work 
may know what experience he has had in these matters. 
While I am on ray feet I might say this : " That the Iowa 
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commissioners are charged only with making freight rates ; 
that the passenger rates of our State are fixed by the legisla- 
ture ; " so you will see that we have but one duty to perform 
with reference to this matter, and you will naturally infer 
where our sympathies would run on this question. 

Mr. Dey : In our State there are something over 8,000 
miles of railway and about 6,000 miles of the 8,000, and I 
don't know but some more, are parts of continuous lines run- 
ning from Chicago to the Rocky mountains and to the Gulf 
of Mexico and in almost every direction. The conditions 
of these lines-that pass through our State are almost uniform . 
The lines through the eastern portion run through a section 
of similar characteristics, of similar products, and nearly 
everything grown there is similar in character; the condi- 
tions of all the lines that cross our State are alike and similar. 
We have from the organization of the commission up to within 
a year or two had from the various railroads reporting to the 
State answers to almost all the questions that come under 
the present discussion. The Chicago, Burlington and Quincy 
at first gave us a very fine system of statistics — in fact, I 
think the finest given by any company to the commission. 
In the last four years they have failed to comply on almost 
every question, and their reply has uniformly been in about 
these words: " Our books do not show data for this report. 
We cannot give you the information." I went before the 
committee of our senate and asked that the railroad com- 
panies be required to so keep their books that they could 
give us certain information. We were met by the attor- 
neys of the C, B. & Q. railroad, and their argument 
was not the one presented here to-day, not the one by the 
men who were here yesterday, not the arguments of the 
accountants, but it was simply this, that they abolished their 
statistical bureau because it was expensive; that they had a 
strike in 1887 or 1888 that took millions of dollars from their 
treasury, and therefore they were compelled to economize and 
consequently abolish the bureau of statistics. They said it 
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would be hardship upon them, when striving with new roads 
and new conditions, to be compelled to maintain a bureau 
of statistics at a cost of from $60,000 to $100,000 per year. 
That economy was absolutely forced upon them and they 
were compelled to abolish the bureau; but before that com- 
mittee no claim was made that I now recall that is similar 
to the one raised here to-day. It was stated by them and 
other companies that the statistics were not accurate, but 
that they were a very close approximation. There is a rep- 
resentative of the C, B. & Q. railroad here to-day, and he can 
correct me if I am mistaken. I think I have correctly stated 
their position before the committee of the senate. Judge 
Hubbard, one of the ablest men representing railroad inter- 
ests in the State, in the course of his argument stated that 
the railroads did not care to furnish this complete data, 
because it might be used against them in litigation; that it 
might be used to grind down the extremely low rates that 
these commissioners have already made. I said that is 
exactly the object that we have in view. We want in- 
formation and want it as nearly reliable and accu- 
rate as can be secured. Mr. Wright, an attorney for 
the Rock Island railroad and a very able man, too, said 
in that connection that they had furnished this informa- 
tion years before, but that they had discovered in litigation 
that their reports had been quoted against them, and they 
were not anxious to furnish information to be so used. Now, 
I don't know that the form of question presented is exactly 
the correct thing, but I would like to see this question post- 
poned for a year. That time will give the railroad journals, 
the business men interested, the railroad officials, and every- 
body else a chance to give it full and fair discussion, and if 
they can satisfy us that these statistics are worthless to the 
commission or the world iti reaching correct data, then we 
are willing to take this step and consider them worthless. I 
for one would be very desirous of voting with them. Cer- 
tain information which has been asked and which we deem 
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necessary has been refused, aud we have had to let it pass 
along without having any sort of chance to learn anything; 
besides, they attack us in the papers and in the railroad jour- 
nals and everywhere else. The returns when made are of no 
value to us and don't pay. I feel very anxious about this mat- 
ter, because the disposition of all these long roads — not the 
short roads like some of those in New England, but these great 
roads that pass from State to State, whose officers say to us, 
41 Here are our gross earnings, here our gross expenses, and 
that is all we can give you in the matter of statistics." That 
disposition seems to be growiug. I do not mean to charge 
bad faith against any one, but the lines have been gradually 
narrowed down, until now the reports of some of these roads, 
to say the least, are not particularly valuable. 

Mr. Sturgis : I want to say a word in behalf of the Chi- 
cago, Burlington and Quincy railroad. I think Mr. Dey 
has unintentionally given a wrong impression. As I un- 
derstand him, he states that our attorneys claim that our 
bureau of statistics was abolished because we could not afford 
to keep it up, and that I now state that we discontinued 
furnishing extensive statistics because we could not get 
at them accurately. I think his statement is too broad. You 
will remember that we had a strike on our road in 1888. At 
the time of that strike we had to cutoff every possible avenue 
of expense. We then abolished our statistical bureau, and 
are not now able to put it back, owing to the rigid economy 
which the small dividend payments to our stockholders still 
compel us to exercise. This is the argument made by our 
attorneys and which Mr. Dey has quoted. The claim made 
by us here that we are unwilling to furnish statistics which 
are inaccurate refers only to the required apportionment of 
operating expenses to freight and passenger traffic. 

Mr. Dey: I don't mean to be understood that all the sta- 
tistics are insufficient, but refer to the statistics in regard to 
the apportionment spoken of as far as it reaches the business 
within the State of Iowa. 
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Mr. Sturgis: It is a difficult matter to divide earnings 
and expenses on State lines. We were once able to do it at 
considerable expense, but after our strike the necessity for 
economy compelled us to change our operating divisions so 
that they do not now end at State lines. For example, one 
runs from Galesburg, Illiuois, to Ottumwa, Iowa. You will 
realize that this fact makes it impossible for us to give any- 
thing better than an estimate if we attempt to divide our 
earnings and expenses on State lines. 

Mr. Beckman: I would like to read three or four lines 
out of our constitution. We have no trouble in our State ; 

" Said commissioners shall have the power and it shall be 
their duty to establish rates of charges for the transporta- 
tion of passengers aud freight by railroad or other trans- 
portation companies and publish the same from time to 
time, with such changes as they may make; to examine the 
books, records, and papers of all railroad and other trans- 
portation companies, and for this purpose they shall have 
power to issue subpoenas and all other necessary process : to 
hear and determine complaints against railroad and other 
transportation companies; to send for persons and papers, 
to administer oaths, take testimony, and punish for contempt 
of their orders and processes in the same manner and to the 
same extent as courts of record, and enforce their decisions 
and correct abuses through the medium of the courts." 

Mr. Wilson: I represent the State of North Carolina, 
which has the power of making rates, and they have 
been uniformly adopted by our roads ; we also have uni- 
formity in railroad accounting. This gives, us the infor- 
mation desired, which is furnished to us upon the printed 
form of the Interstate Commerce Commission, and I, for 
one, would be very loth to make any change in regard 
to the accounting methods pursued in our State. I have 
heard nothing from that Commission upon the proposed 
change in this report, and I would like to have the matter 
postponed for a period of twelve months. During that time 
we can hear from the parties interested, the railroad journals 
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of the country, the newspapers, and all publications inter- 
ested in the work, and be in better condition to determine 
upon that matter at that time. 

The Chairman: The question comes upon Judge Fort's 
motion to lay that portion of the committee's report relating 
to the apportionment of expenses to passenger and freight 
traffic on the table for one year — to be considered another 
year. Shall I take the vote by yeas and nays? 

Mr. Woodruff : I assume that this vote is to prevail. I 
would like, however, to have the gentleman amend it in 
such form that it be referred to a committee, to be reported 
at the next meeting. I may assume to say that my asso- 
ciate's modesty is equal to his wisdom, and I say this in his 
behalf: The committee having this matter in charge have 
served, some of them, for a year or so, and I would like to 
suggest that a new committee be appointed to take charge 
of the subject and to consider the matters contained in 
this discussion under the varying circumstances of other 
States. I think this would be desirable, instead of its going 
back to the same committee. 

Mr. Freeman : Let us decide this matter one way or an- 
other, and if we make a mistake it can be corrected. When 
we go out from here and are asked what we have done we 
do not want to say that we have done nothing. Here we 
have had a committee that has been at work upon this ques- 
tion for three years, that has always been open and ready to 
receive communications from both sides, and given it a very 
full and exhaustive consideration, and made a unanimous 
report ; it does not seem to be a wise thing to postpone it for 
another year and have another committee begin and go 
over it again. We might just as well have a case in the 
chancery court. It would go along just about as fast. If 
we are to continue the matter from year to year and not 
decide anything, it seems to me that this Convention will be 
of very little profit to its members or the States they repre- 
sent. Let us have something new for next year. It don't 
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make much difference what it is. Let us have something new; 
If we are to have this question of dividing expenses betw T eea 
freight and passenger traffic properly apportioned, then I 
want them to go further and divide up the expense of carry- 
ing different kinds of freight per mile. That will give us 
something to work upon. The only thing that I have a right 
to fix the rate upon is milk, and I would like to have them 
put in the question determining the cost of carrying milk 
per mile. The commissioner from New Hampshire says 
that a railroad cannot carry certain classes of freight in a 
mountainous country at the same rates as on the plains. In 
our little State the very road3 that carry passengers for 8 
cents a mile are the poorest. It seems to me that, inasmuch 
as the railroads themselves admit that they cannot prop- 
erly divide these expenses, it is an unfair thing to use 
those figures either for or against the railroad company. I 
trust we will decide this matter to-day. 

Mr. Seymour : Before that vote is taken I would like to 
make a brief statement in regard to the position of the com- 
mittee. One member of the committee has been serving in 
this capacity for three years, considering this question ; two 
members of the committee have served for two years. Last 
year we made just such a report as is contemplated by this 
motion — a report postponing definite action upon the sub* 
ject until we could see a little more of the working of 
the system. We felt that it was due to the Convention 
which appointed us this year that we should report our 
conclusions upon this subject after so long and patient 
an investigation. I am not here to urge the Convention 
to adopt our conclusions. If the facts presented in that 
report were in any way questioned or assailed the mem- 
bers of the committee would be heard from in defense of 
it, because we think we have the facts before us to sub- 
stantiate our position. We have the unanimous opinion of 
the accounting officers that it is impossible to ascertain — 
even to approximate — the cost of freight and passenger 
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traffic respectively. We have the opinion, if I may state 
it, of the statistician of the Interstate Commerce Commis- 
sion to the same effect. We have the opinion of the chair- 
man of the Commission — the late chairman of the 
Commission — positively to the same effect. All of the com- 
munications which came to us were to that effect ; that in- 
stead of being approximately correct in many instances the 
rule working on certain roads would show that certain kinds 
of traffic was done at a loss when it was absolutely known 
that there was a profit. The committee could not see how 
such a rule wa3 of any use to the Convention, and therefore 
recommended its abandonment. We are not, as I said be- 
fore, desirous of prolonging this discussion. The committee 
does not wish to urge upon the Couven-tion the adoption 
of its views, but we thought it just to ourselves that we 
should report our conclusions and leave you to act upon the 
subject. 

The Chairman: The question comes up on the motion of 
Judge Fort to lay on the table. * 

Mr. Beckman : Let me know what 1 am to vote on. 

The Chairman: The motion is to lay on the table that 
portion of the committee's report relating to apportionment 
of expenses between passenger and freight traffic. 

The yeas and nays were called for and the Secretary called 
the roll. 

The result was announced — yeas, 18; nays, 18— as fol- 
lows : 

Ayes — 18. 



Fort. 


Dey. 


Wilson. 


Morrison. 


Fleming. 


Beddingfield. 


Knapp. 


Mortland. 


Jervey. 


McDill. 


Hickman. 


Hill, of Virginia. 


Smith, of Iowa. 


Becker. 


Buckley. 


Luke. 


Tiesberg. 


Webb. 
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Noes— 18. 



Beck man. 


San ford. 


Walsh. 


"Woodruff. 


Stevens. 


Edgerly. 


Seymour. 


Dale. 


Smith, of Ohio. 


Wheeler. 


Whitman. 


Stewart. 


Paddock. 


Hennessey. 


Brown, of Pennsylvania. 


Bowers. 


Putney. 


Freeman. 



So the motion, the chairman having voted, was lost. 

Mr. Walsh: Mr. Chairman, I move the adoption of the 
report. 

Mr. Fort: I move as a substitute to recommit, with in- 
structions to the committee to report at the next Convention. 

The Chairman: The committee has been discharged. 

Mr. Fort: I move to recommit it to another committee. 

The Chairman : A committee of how many ? 

Mr. Wheeler : That is hardly a proper motion to make. 
We do not know what action this Convention will take on 
the motion creating another committee. They may vote 
against it. Then, certainly, the motion of the gentleman 
to recommit to a committee to be appointed would be of no 
effect. t 

Mr. Fort: I ask a vote on the motion that the report be 
recommitted to a committee of seven, to be appointed by 
the Chairman, to report to the next annual Convention. 

The yeas and nays were ordered and the Secretary called 
the roll. 

The result was announced — ayes, 21 ; noes, 14 — as follows: 





Ayes — 21. 




Fort. 


Fleming. 


Beddingfield. 


Morrison. 


Mortland. 


Walsh. 


Knapp. 


Whitman. 


Edgerly. 


McDill. 


Hickman. 


Jervey. 


Smith (Iowa). 


Becker. 


Hill (Virginia) 


Luke. 


Tiesberg. 


Buckley. 


Dey. 


Wilson. 


Wehb. 
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Noes — 14. 




San ford. 


Smith (Ohio), 


Stevens. 


Stewart. 


Dale. 


Brown. 


Hennessey. 


Freeman. 


Putney. 
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Becker. 

Woodruff. 

"Wheeler. 

Paddock. 

Bowers. 

So the motion was agreed to. 

The Chairman : The next business in order is the special 
order fixed for 11 o'clock, the Report of the Committee on 
Reasonable Rates. 

Mr. Smith, of Iowa: Mr. Chairman, as a matter of infor- 
mation, 1 would like to inquire whether the order of busi- 
ness will permit a report from the Committee on Safety 
Appliances; and, if so, when it will come in. 

The Chairman : That will be the next report to come up 
after this is disposed of. This was made a special order for 
11 o'clock to-day, and as soon as it is disposed of the report 
of the Committee on Safety Appliances will be taken up. 

Mr. Woodruff : Mr. Chairman, I suppose it is understood 
we have not yet finished the report under consideration. 
There is considerable on page 28 of our proceedings that has 
not been acted upon. 

The Chairman : I was not aware of that. I was not here 
during the whole of the discussion yesterday. 

Mr. Seymour : As a part of the report is to be referred 
to a new committee, and time must be taken to convert them 
to the same conclusions which we have arrived at, I think 
the whole report on this subject ought to be referred to that 
committee — a new committee — and I move, therefore, that 
the balance of the report not acted upon be referred to the 
same committee. 

The motion was agreed to. 
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REPORT OF COMMITTEE ON REASONABLE RATES. 

Mr. Fleming: Mr. Chairman, I suppose the report of the 
Committee on Reasonable Rates, which has been made a 
special order for this hour, is now before the Convention, 
and that the question is upon the adoption of the resolutions 
offered by the committee. 

Mr. Mortland: Mr. Chairman, as I stated yesterday, I 
was unprepared to give my views upon the able report pre- 
sented by my associate on the committee, and I may say 
now that I am still unprepared. I only desire in what I 
have to say to place myself right, to make my record 
consistent; and in doing so perhaps it will be necessary to 
propound a question to the learned gentlemen who have 
made the report, and no doubt the answer to the question 
would be beneficial to us all. The question is upon the 
adoption of these resolutions which have been presented. 
Now, I must confess on the start my ignorance of the import 
and purport of the resolutions, and I therefore ask that the 
chairman of the committee will kindly give me his under- 
standing of the force of the first and second resolutions, so 
that I may not be so ignorant of the matter as I seem to be 
at the present time. The language of the first is: 

Resolved, That we recommend to Congress so to amend 
the Interstate Commerce act as to provide: 

1. That the railroads shall try their case in the courts 
upon the evidence introduced before the Commission. 

If I understand that resolution correctly, all issues that 
may arise under the provisions of the Interstate Commerce 
law, which prohibit certain acts, are to be tried in the first 
instance before the Interstate Commerce Commission, and 
then, if prosecution is instituted agaiust the offender, the 
same proceedings must be held in the court and the same 
record introduced and nothing else. Is that the under- 
standing? 
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Mr. Fleming: The gentleman is certainly as capable as 
he to whom the question is addressed to interpret plain 
English. 

Mr. Mortland: Then, Mr. Chairman and gentlemen of 
the Convention, while I have no belief that what I may say 
will affect the vote at all — and, for that matter, I do not care 
whether it does or not — I simply wish to state my position. 
If it is the intention of this Convention of Railroad Commis- 
sioners representing the several States to say that the Inter- 
state Commerce Act should be so amended that railroads 
and individuals connected with railroads throughout the 
country are to be deprived of the constitutional rights guar- 
anteed by the Constitution, then I do not wish to be com- 
mitted. I concede the necessity for legislation. I agree 
substantially with every word that is said in that very able 
report, but the remedy that is proposed I cannot agree with. 
I think the remedy will be still inadequate, as it has been in 
the past. The report says that the commissions have been 
failures. I concede it. It intimates that the interstate com- 
merce law has been a failure. Whether that be true or 
otherwise I am not prepared to say. The attempt is made 
here to amend the law in such a manner that the decrees 
can be more speedily and effectually enforced than hereto- 
fore, and by so doing I say that corporations under the law 
and individuals under the law are to be deprived of their 
constitutional rights if such an amendment should be made- 
Now, I certainly do not wish to be one of the members of a 
commission to come here and recommend Congress to make 
such an innovation upon the liberties of the people. 

Section 10 of the act creating the Interstate Commerce 
Commission is as follows : (The section is read.) 

Now, I ask my learned friend if the question here does 
not involve the rights of persons upon whom the punish- 
ments provided by that section may be imposed. In the 
first instance, in the method that is provided by the act, a 
complaint can be made from any one individual of sixty- 
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five millions of people to a commission of five men, with no 
other court except that one court of five men to pass upon 
the rights of railroads and the individuals connected with 
the railroads throughout this entire country. These five men 
are to pass upon these rights by their methods of procedure, 
by compelling the railroads to come here and make answer f 
by having their papers a # nd books and other documents 
called for and brought in here to be investigated, and if that 
resolution is passed, if I understand it correctly, they would 
have no other chance to be heard, no other chance to be 
tried, no other defense to make. They are to come in here 
upon complaint, numerous as such complaints may be and 
the lack of time there may be to hear them correctly, and 
abide by the decision and by nothing more. I simply say 
I cannot agree to such resolutions. 

Mr. Fleming: Do I understand the gentleman to ask me 
to state whether it is competent for Congress to pass a law 
giving the effect suggested by the recommendation contained 
in the resolution in crimiual proceedings? 

Mr. Mortland : Do you ask me that question ? I asked 
you the same question. I asked you what you meant by 
the resolution. I am ignorant as to what the resolution 
means. 

Mr. Fleming: I might say to the gentleman, if that is 
what he means by the question, that there is nothing in the 
resolution requiring such evidence to be used or to be made 
competent or to have force in criminal proceedings. 

Mr. Mortland: Then it should be amended. You say 
the English language is plain ; then I have a right to inter- 
pret as it is written. 

Mr. Fleming: The language does not say, "All the 
courts," and, of course, the natural conclusion from that 
recommendation is that it means in such courts as it is com- 
petent for such evidence to be used and have the effect sug- 
gested. 

Mr. Mortland: I thank the gentleman for the explana- 
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tion, and it is the explanation I wanted to have on the start ; 
but I will read the two resolutions: 

" That the railroads shall try their case in the courts." 
What cases? Any case, every case or particular cases? 
"Railroads shall try their case in the courts upon the evi- 
dence introduced before the Commission." What is that? 
Not by a new trial. It must be upon the evidence that had 
been previously introduced, the record of that evidence 
had before the Commission, as I understand it. 

The second of the resolutions is as follows: 

"That as between the parties the findings of the Commis- 
sion shall in equity proceedings have the force and effect of 
a master's report in chancery." 

There is a provision there that their findings shall have 
a limited effect ; but it has nothing to do with the first reso- 
lution, if 1 understand it. 

Mr. Becker: Has the Interstate Commerce Commission 
any jurisdiction in criminal cases? 

Mr. Mortland : No ; the case, they say in the courts, shall 
be tried upon the evidence that has been introduced here 
before this Commission, which amounts to a trial here and 
the only trial they can have. Therefore I am opposed 
to it. 

Mr. Hill, of Virginia : I won't detain the Convention but 
a moment. I very much desire to vote for these resolutions 
if it were possible, but, sir, I cannot do it. Very good rea- 
sons may be assigned for asking Congress to confer addi- 
tional powers upon the Interstate Commerce Commission; 
but I cannot even vote for the resolutions, and I could 
under no circumstances commit myself to the argument 
made by the chairman of the committee in this printed brief. 

I will only state one reason why I cannot. I could state 
others. On the third page, paragraph one, the caption is, 
4t The duty of public regulation of rates." That is, of State 
regulation or regulation by the Federal Government. 
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" The duty of public control of rates i9 no more to be 
disputed thau the power." I cannot assent to that. I ad- 
mit that the Federal Government and the State governments 
have the power to regulate rates by commissions or other- 
wise, but I claim that it is a question of policy, and a very 
serious question of policy. 

A number of the States have never exercised that power. 
A number of them, iu my judgment, never will, because 
there are very good reasons. In the State of Massachusetts, 
which is the pioneer in this matter of railway commissions, 
the railway law has been in existence twenty years, and it 
has never given its commission any power whatever to fix 
rates. It has extended their power and jurisdiction in every 
direction except that of fixing rates. 

Mr. Fleming: If the gentlemen will allow me I would 
like to ask if there is not a law in the State of Virginia for- 
bidding extortion or discrimination? 

Mr. Hill, of Virginia : Oh, yes. 

Mr. Fleming : Is not that the exercise of the power of the 
regulation of rates? 

Mr. Hill, of Virginia : No, sir; the Virginia law provides 
in a general way, as the Massachusetts law does, that rates 
shall be reasonable, and then by the law itself prescribes 
the maximum rates fixed fifty -seven years ago, and they 
have never been altered ; and there is not a railroad in 
the State which charges within twenty-five per cent, of the 
maximum rates permitted by the old law of 1837. That, I 
say, is simply a question of policy. It may be good policy 
iu Kentucky, it may be good policy in Iowa, or in the State 
of Minnesota, or in the State of North Carolina, but it has 
never been considered good policy in Virginia. 

And no longer ago, sir, than on the third, or the second, day 
of March a test vote was had in the legislature of Virginia 
on a bill as far-reaching as the Texas law. In the popular 
branch, composed of one hundred members, it received 
thirty votes. In the senate, composed of forty members, it 
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did not receive a single vote. It was entirely on the ground 
of policy that, situated as we are with reference to the com- 
mon carriers within the State, they refused to confer that 
power upon a board of commissioners. And I will say, what 
I have no doubt my friends from Massachusetts could say, 
that, without any power to fix rates, rates are lower in the 
State of Virginia — that is, local rates — than they are in any 
State south of the Potomac or between the Potomac river and 
the Pacific ocean. Our people do not want the rates fixed 
by a commission, and I cannot vote for this resolution* 
Even if I could vote so, I could not vote to commit myself to 
the argument made by the chairman of the committee. 

Mr. Smith, of Iowa: Mr. Chairman, these resolutions ap- 
parently all refer to increasing the powers, or rather a more 
definite fixing of the powers, of the Interstate Commerce 
Commission, and I think that this Convention would be glad 
to hear from the Interstate Commerce Commissioners upon 
this question. It seems to be a matter in which they are 
directly interested. As I understand it, it is about in line 
with the recommendations that the Commission has made 
to Congress, and it occurs to me, Mr. Chairman, that we could 
better consider this motion after hearing members of the In- 
terstate Commerce Commission. 

Mr. Fleming: There is a gentleman present who is con- 
nected with the Interstate Commerce Commission, Mr. 
Dabney, and I take it that the suggestion made by the 
gentleman from Iowa will be considered broad enough to 
include him. 

Mr. Smith, of Iowa : Certainly ; but I see Colonel Morrison 
coming in, and I would be glad if he would favor us with his 
views on the subject. Colonel Morrison, it has been sug- 
gested that the three resolutions offered by the committee 
on reasonable rates, as a summing up of their paper and 
argument, refer directly to some recommendations that have 
been made by your Commission to Congress with refereuce 
to the enlargement of your duties and powers as to the 
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control of cases that are taken from your Commission to the 
courts, and I expressed a desire that the members of the 
Commission be heard on this question before we go further 
into its discussion. You were coming in, and I suggested 
you might favor us with a few remarks. 

Commissioner Morrison: Mr. Chairman, the commis- 
sioner from Iowa has been kind enough to afford an oppor- 
tunity for saying something on the question before the Con- 
vention, and I will be pardoued for availing myself of his 
courtesy, and will say a word as to the Convention itself. 
I think this Convention an organization of the railroad 
commissioners of the several States, and the Interstate Com- 
merce Commissioners are here only as honorary or nominal 
members, and more by courtesy than otherwise. We are 
required annually to communicate to Congress or make rec- 
ommendation as to such changes as are deemed essential and 
necessary to a better regulation of the carriers engaged in 
interstate commerce. The Commission is supposed and does 
give all its time to these questions of regulation, while I 
assume gentlemen of the State boards give only a part of 
their time to such questious. Under these circumstances it 
might be that out of mere courtesy or deference members of 
State boards would be inclined to defer to us on questions 
when they are not entirely convinced of the correctness of 
the position assumed by the national commission. Some of 
us, and perhaps all, have, in consequence, felt some delicacy 
in taking an active part in your proceedings, and have some 
doubt whether or not we should vote on questions to be de- 
termined by you. 

Referring to the question upon which a vote has only just 
been taken, viz., the division of cost as between freight and 
passenger transportation, conceding that the information is 
not accurate, or approximately accurate, we are compelled 
in the performance of our duties frequently to act without 
definite information as to all the elements which enter into 
questions to be determined. The committee which had this 
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question in charge and reported upon it has, I have no 
doubt, acted intelligently upon all the information obtain- 
able, and yet I have voted to keep the question open, not 
because I am at all certain that we can get better informa- 
tion than was accessible to the committee, but because wo 
did not desire to shut off any avenue of information. The 
progress made in the matter of the division of cost referred 
to has not been satisfactory, and yet I am not prepared to 
say that the information may not be had in a form which* 
while not entirely accurate, may afford some guide in the 
performance of the duties imposed upon the Interstate Com- 
merce Commission, as well as upon the State boards; be- 
sides, there are among you several new members and some 
who have not been heard upon this question and have had 
no opportunity of being heard or of investigating it for 
themselves. 

As to the pending question, the Commission has said in 
its recommendation to Congress substantially all that was 
to be said from its standpoint. It has been found nearly 
impracticable to administer the law as administer is under- 
stood by the general public without additional legislation. 
When an investigation has been made involving vast ex- 
pense, witnesses summoned from different parts of the coun- 
try, or, if you please, when the commissioners have gone to 
the localities, made investigation and reached a conclusion, 
it must go to the courts to enforce the orders made on the 
conclusion arrived at, and, as the law now stands, the court, 
before it undertakes to enforce orders, undertakes to ascer- 
tain whether they are lawful orders in a new trial and in- 
vestigation. After we have investigated questions, made 
orders, and reached conclusions, necessarily at great expense, 
and then go into court and ask the enforcement of our or- 
ders, the roads respond and make an entirely new case and 
call new witnesses; present to the court questions which, if 
brought before the Commission, might have led to different 
conclusions. Take, as an illustration, what we call the San 
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Bernardino case, in which it was ruled that there should not be 
a higher rate charged to San Bernardino, a shorter distance, 
on certain products from eastern cities than to Los Angeles. 
When the question reached the court the association of rail- 
roads representing the transcontinental lines and vast in- 
vestments made common cause, and in many respects a new 
case, and by means of their association were enabled in dif- 
ferent parts of the country to take testimony and so con- 
duct their part of the case that it would be impossible for 
the district attorney to properly care for the case as the rep- 
resentative of the Government or the Commission. 

Such additional legislation has been asked that when we 
investigate a case and have a trial that it shall be concluded 
before us, so far as taking the testimony is concerned, and 
the carriers will be compelled to come before us, have their 
case heard, and the hearing be full and complete. Then, if 
no error of law is made in admitting testimony or in reach- 
ing conclusions, the carriers shall be required to conform to 
the orders made by the Commission. In the Federal courts 
the master of the court makes the investigation, takes testi- 
mony, reports it to the court, and if the court finds no error 
was made in that investigation or taking of testimony it 
stands. We have asked that facts found by the Commis- 
sion have like effect. 

In another case, where we filed a petition in the Georgia 
Federal court to enforce an order, a new trial is being had, 
testimony taken, new points made, with a vast arraj r of 
counsel pitted against the district attorney. In cases like 
this it will be found almost impracticable to enforce the 
law unless the roads are compelled to make their case 
before us and end with one investigation as to the facts 
when as to these there is no error of law. 

Mr. Mortland: The point that has been made is just 
what I have always contended, it is this: The work is too 
great, and I have said from the beginning that a court — it 
may be called a court or a commission, created as it is, with 
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the jurisdiction conferred by the act, that no matter how you 
might frame that law — with the vast interests of the people 
of this country, the 170,000 miles of railroad, the right of 
petition to the commission by every individual constituting 
65,000,000 of people, upon the most trivial affair it may be — 
the work would be such that not 5 men nor 5,000 could 
perform. They could not investigate the number of cases; 
and no set of men, no matter how active or diligent, could 
ever dispose of the great questions that may and will arise 
in the future in relation to transportation of interstate com- 
merce ; and there is no way that is practicable except to 
create commissions or courts, going down step by step from 
the highest to the lowest, where the rights of the public can 
be heard in their own locality and carried forward. 

That is my position as to the practicability of the inter- 
state law. No matter if Congress did confer this power, it 
is far from accomplishing what the people expected would 
be done by the enactment of this law. 

Commissioner Morrison : There are other members of the 
Commission here. 

Mr. Knapp, of the Interstate Commerce Commission, ad- 
dressed the Convention at some length, calling special atten- 
tion to the difference between complaints based on failure of 
the railroads to maintain and enforce their published tariffs, 
thereby discriminating between individuals and violating 
the penal provisions of the national law, and those inequalities 
and preferences between communities and localities which 
come from the observance and enforcement of published rates. 
He also spoke earnestly of the duty of the Government to 
control and regulate transportation to the full extent neces- 
sary to secure compliance with the rule of equality. 

The failure of the reporter to take Mr. Knapp's remarks 
prevents their publication in full. 
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Mr. Dey : The question that troubles my mind, and I 
guess the majority of the gentlemen present, is that pre- 
sented by the second section of this resolution : 

" That as between the parties the findings of the Commis- 
sion shall in equity proceedings have the force and effect of 
a master's report in chancery." 

On this subject I would like to hear Judge McDill, confin- 
ing himself to this particular branch of the case. 

Commissioner McDill: It is now so near time for ad- 
journment that I think it would perhaps be better to post- 
pone my remarks until after recess. 

Mr. Dey : The question is very narrow, and I think you 
can give the Convention the essential points in a very brief 
time. 

Commissioner McDill : Mr. Chairman, I will endeavor to 
speak upon the point suggested by my friend Mr. Dey, and 
I will say that I have only been a member of the Interstate 
Commerce Commission a few months, as you all know. I 
came upon the Commission after the recommendations in- 
volved here had been made by the Commission, and I 
came upon it with only a general knowledge of the situ- 
ation. A great deal of what I would have to say on 
the subject would be in the nature of information de- 
rived from my colleagues rather than by experience on 
my own part. This has been found to be the diffi- 
culty : That after the Commission ha3 taken a great deal 
of trouble, paid out vast amounts of money, and spent a great 
deal of time in investigating the subject and has found con- 
scientiously that there is an unreasonable rate, in effect it 
has happened that the railroad companies have said, " We 
will not submit to your rule, we will not obey your order ; " 
and when it has happened in carrying out the process pro- 
vided by the Interstate Commerce law that the power of the 
courts has been invoked, they have held substantially, to 
the surprise of the Commission and to the surprise of the 
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general public, while it is declared in the interstate com- 
merce law that the findings of the Commission shall be 
prima facie correct, that the findings and doings of the In- 
terstate Commerce Commission have absolutely amounted 
to nothing, and that the trial in the court on the pe- 
tition for enforcement of the Commission's order must 
be what lawyers term a trial de novo. The evidence that has 
been presented before the Commission, and any amount of 
other evidence that never came before the Commission at all, 
raising questions that were never presented to the Commis- 
sion, bringing out facts which are new, are brought in upon 
this trial. So it is that in fact the court is not trying the case 
that was before the Commission, and this holding has neutral- 
ized the work of the Commission. It has led the public, it 
has led the Commission itself, to feel that in a large degree the 
good that was contemplated by the creation of the Commission 
has not been accomplished. Now, the Com mission has recom- 
mended to Congress, and Congress is at this time consider- 
ing the matter, that the railroads should be required to in- 
troduce their testimony before the Commission, and that the 
case, when it should go to the courts, should be upon the evi- 
dence that was originally introduced before the Commission. 
In other words, that the courts should not say what is right 
upon a new inquiry, but whether what the Commission did 
was right. If by any accident or anything of that kind the 
carrier in its defense before the Commission had not been 
able to introduce the proper testimony, the amendment 
proposed provides that the case may be sent back to the 
Commission to take more testimony upon the point that the 
court considered deficient in testimony; and then, after the 
Commission has exercised its power and judgment, the case 
may be determined by the court with reference to the facts 
that were before the Commission. 

The measure proposed excludes every case of jury trial 
and every criminal cage and really confines itself to the 
other class of cases which my comrade, Mr. Knapp, has ex- 
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plained. So there is no interference at all with the right of 
jury trial. There is no interference at all with the right 
of a party to be heard in a criminal case; in fact the Inter- 
state Commerce Commission has nothing more to do with 
criminal cases than you or any other citizen. It has no 
jurisdiction of that class of cases. The proposed amend- 
ment has reference to a class of cases in which a jury shall 
not be called, and it expressly provides that if a jury is nec- 
essary it shall then present issues to the court upon which a 
jury trial shall be had. I think there is no interference at 
all with constitutional rights ; in fact it was not argued by 
the gentlemen who represented the railroads upon any other 
than this single proposition, that the fixing of a rate was a 
judicial act, and they argued that it is utterly outside of the 
power of a legislature or commission to fix a reasonable rate 
because it is a judicial act. I think a late decision referred 
to in the report of the chairman of the committee (Mr. 
Fleming) entirely explodes that idea. The late case of 
Budd, from the State of New York, shows that in the Min- 
nesota case they never intended to say that the legislature 
or a commission appointed by the legislature had no power 
to fix a rate ; but what they intended to say was that a rate 
could not be fixed which should be so conclusive as to forbid 
the raising of a judicial question. In other words, when a 
body has power to make rules nobody can interfere with 
it, but if it trespasses on the rights of others, if it violates 
constitutional right, if it deprives the citizen of a right con- 
ferred by the same constitution which gives the power to 
make the rules, it is the duty of the court to so determine. 
This proposed amendment does not seek to invade this prov- 
ince of the court. The interstate commerce law itself pro- 
vides that only those orders that are lawful shall be enforced. 
This class of cases is a class that involves, as Mr. Knapp has 
explained to you, those great questions arising between locali- 
ties and traffic — questions that are so much of a public char- 
acter that it is rarely you will find a private citizen with suf* 
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ficient public spirit to put his hand into his pocket to spend 
the necessary monej\ It seems as though the Government 
owed it to the people that those great questions should be 
investigated by governmental power. This was the idea of 
the Interstate Commerce law from the beginning. This is 
not really an additional power. There is no radical change. 
It is simply proposed to require one party as well as the 
other to bring in its evidence so that when the case is heard 
it may be heard on the facts proven before the Commission, 
and the court takes the matter in hand and decides whether 
it has been lawfully decided and the facts correctly found. 

Mr. Fort: Mr. Chairman, I feel a great interest in the 
recommendations contained in the report of this committee 
and will detain the Convention but a moment to state some 
reasons and facts why the report seems to me to be entirely 
proper and should, in my opinion be, adopted. Indeed I 
very much regret that the Convention has allowed any dis- 
cussion of it to arise, and that it was not unanimously 
adopted. • I think the day has passed, Mr. Chairman, when 
ornamental railroad commissions or commissions without 
any power are to be created. In the early history of this 
question there were some commissions of this character; 
there may be yet, but the object of the interstate commerce 
law was to render more efficient State regulation and inci- 
dentally to regulate commerce between the States. Now, 
here is a great power and duty imposed upon a very able, 
conscientious, and painstaking Commission without any 
power whatever to enforce their judgments. They have 
given a great deal of time and attention to all the matters 
coming before them, delivered able opinions which ought to 
carry weight with the railroads as well as the public, but 
yet they have no means of enforcing them. They simply 
ask a very small assistance in that respect. 

Now, as to the facts referred to. Down in Georgia, the 
case alluded to by Colonel Morrison was tried, the Inter- 
state Commerce Commission rendered a decision, the rail- 
9 
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roads disregarded and defied it, and when a suit was in- 
stituted they went from San Francisco to New York and 
from Chicago to Galveston to get evidence to show that the 
Commission were wrong. Well, now, under the act there 
is no provision made for counsel for the Commission in 
such cases. Here we have the railroads of the country 
making common cause, with the ablest counsel money can 
secure, against the district attorney, whose chief duty is to 
look after infractions of the revenue laws — indeed he does 
not have much time to do anything else, however able and 
wise he may be. That officer is, of course, willing to do his 
duty as far as able. The Commission is powerless; it has 
no means to employ counsel, no authority to employ counsel ; 
so the people's cause is without counsel to look after it. This 
is a recommendation that they be allowed to employ counsel. 
The people's cause is lost by default, so to speak. The rail- 
roads, by increasing immensely the amount of labor and 
expense, are defeating justice. 

Let us go further. When you get into the courts the 
railroads do not pa} 7 any attention to what has transpired. 
They say, we do not regard you as a magistrate; you can 
take our case to court and we will then make our case there ; 
consequently the Commission has no opportunity to inves- 
tigate the case. The railroad side of it should, in the first 
instance, put in all their testimony, instead of reserving it 
for the court. They have the opportunity to appear by 
counsel, in person, and with witnesses. The testimony is 
taken down, correctly reported to the commission, and we 
have the benefit of the finding, not of twelve jurors, but of 
able, skilled, learned men, who devote their entire time to this 
subject. And yet that is not to go before the court, as the 
law is at present construed, with any weight whatever. I 
think this act will enable that finding to have, not a con- 
clusive effect, but a prima facie effect. At present it does not 
amount to a presumption in the practical operation of the 
law. Now, of course, if there is any fraud, mistake, or any- 
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thing of the kind which would justify the overturning of a 
report of a master in chancery, that would exist as to this; 
but at present they are invested with great powers without 
ability to enforce them. They are charged with the greatest 
duties without the opportunity to perform them. 

As to the very able report of the committee who had 
this matter in charge, I concur not only in the resolutions 
but in the arguments. I think them sound in logic, and 
that the conclusions are correct. I think there can be no 
efficient State legislation unless there be efficient interstate 
legislation. There will always be confusion. Why, in the 
State I have the honor to represent here we have an act 
which requires the State commission to investigate all com- 
plaints of interstate injustice arising from discrimination or 
extortion within the State. If that commission thinks that 
the case has merit in it, a suit is brought before the In- 
terstate Commission. The commission realizes what has 
been so well said by the gentleman on my right, that an 
individual cannot protect himself against these great corpo- 
rations, and the State of Georgia puts upon its commission 
the duty of appearing before the Interstate Commerce Com- 
mission and at the expense of the State makiug the case for 
the benefit of the public. That commission, in pursuance 
of that act, has a number of cases pending now before the In- 
terstate Commerce Commission, but we are confronted with 
another fact, that there is already pending a similar case 
where the commission cannot enforce their judgment and 
where it does not have any force and effect at all. So I say 
that in Georgia we feel a particular interest in this matter, 
and we think that the Commission ought to have at least 
what it has asked for. Speaking for myself, I think it ought 
to have a great deal more. 

Now, in regard to the point made by the gentleman from 
Maine, of course if he were right in his construction of 
that resolution he would be right in his conclusion ; if the 
resolution would operate against the liberty of the citizen in 
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the manner he indicates, of course his conclusion is right; 
but such, it seems to me, cannot possibly be the construc- 
tion of that statute. The. Interstate Commerce Commission 
has no criminal jurisdiction. It assumes none. As has 
been well said by Mr. Knapp, of the Interstate Commerce 
Commission, it is like an infraction of the postal or revenue 
laws — the courts will attend to that. The accused has the 
right to procure those witnesses who may testify for him 
and should be confronted with those who testify against him. 

So we will not assume that the committee atterifpts to 
make a recommendation which is necessarily unconstitu- 
tional, but will say that it makes a constitutional recom- 
mendation. Indeed, I do not myself see how it is capable 
of other construction. It applies simply to the civil juris- 
diction of this Commission, which is really all they have. I 
think that a recommendation from this Convention ought 
to have and will have some weight; and certainly, as far as 
we can contribute to that, it is our duty to do so, and I trust 
the Convention will concur. 

Mr. Luke: Mr. Chairman 

Mr. Mortland: If the gentleman will pardon me for a 
moment, I move that we take a recess until two o'clock for 
lunch. 

The motion was agreed to. 



At the expiration of the recess the Convention reassem- 
bled. 

The Vice-Chairman : Mr. Jervey requested that we should 
not wait for him if he did not come in in time. The Con- 
vention will therefore please come to order. The discussion 
of the matter which was pending at the time of adjourn- 
ment may be resumed. 

Mr. Luke : There is but little that I desire to say to the 
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Convention upon the question of the adoption of the resolu- 
tions reported bj r this committee. 

The first resolution has been criticised somewhat by the 
gentleman from Maine, claiming that it was not quite spe- 
cific enough in pointing out just what was intended by the 
resolution. The Convention will notice that the committee 
have in their report taken up and discussed somewhat the 
recommendations of the Interstate Commerce Commission 
to Congress and these resolutions are to be considered in the 
light of that discussion in the bod} 7 of the report and of those 
recommendations and the amendments now pending in Con- 
gress, introduced there to embody those recommendations 
of the Interstate Commerce Commission ; so that these 
resolutions do not attempt in any way to deal with mat- 
ters of detail, but they simply undertake to embody 
the views of the committee upon the three general proposi- 
tions embraced in the recommendations of the Interstate 
Commerce Commission, and in that view I think they are 
not subject to the criticism made upon them by the gentle- 
man from Maine. 

The fundamental idea of the first resolution is simply that 
when the reports and conclusions of the Commission come 
before the court for the purpose of enforcing the order of 
the Commission, the case shall be tried there upon substan- 
tially the same evidence as was introduced before the Com- 
mission. The object of that has been already fully explained 
to this Convention by the gentlemen who are at present 
serving upon the Interstate Commerce Commission. 

The second resolution simply provides that it is the sense 
of this Convention that when the orders and findings of the 
Interstate Commerce Commission come before the courts for 
enforcement that they shall receive the same consideration 
as a master's report in chancery proceedings. 

The main criticism made upon those two resolutions as 
we have heard them here seem to be made by the gentle- 
man from Maine, and one of the main objections advanced 
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is that if this additional force is given to the findings of 
the Interstate Commerce Commission it will virtually swamp 
that Commission with a great mass of business that will 
come before it. 

Now we should bear in mind in meeting that objection 
that the Interstate Commerce Commission is as yet largely 
experimental, and all that Commission asks for now is that 
this additional force and effect be given to their findings 
and reports. 

These Interstate Commerce Commissioners are appointed 
in the first instance by the President of the United States. 
Before they take their seat with that body they must be 
confirmed by the Senate of the United States. They are 
selected with direct reference to the duties that are to be 
performed. The master in chancery, before whom, in an 
ordinary equitable proceeding, questions come of as large 
moment as those which come before the Interstate Commerce 
Commission, is selected simply by a single judge of the 
United States court; and all that is asked now by these 
resolutions for these men appointed upon the Interstate 
Commerce Commission, whose qualifications have been sub- 
mitted to the tribunal that passes upon their confirmation, is 
that the'results of their actions and their proceedings shall 
simply be given the force and effect of the single master 
in chancery appointed by a judge of the United States 
court. It seems to me, as one of this committee, that that is 
asking very little on the part of the Interstate Commerce 
Commission, and that this Convention should readily and 
freely endorse the claim put forward by them that this addi- 
tional legislation is necessary in order to make their jurisdic- 
tion effectual. 

Bear in mind one further fact in answer to the objection 
raised by the gentleman from Maine — that under the Inter- 
state Commerce act it does not deprive any citizen or any 
community or any body of men of the same rights, of the 
same remedies, that they had before that act was passed. 
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If, as is claimed, they will be overburdened by additional 
business in case they are given this additional authority, the 
reply to that, it seems to me, cau readily be seen by virtue 
of the statement already made. If they take more burdens 
than they can attend to, this being to a great extent as yet 
experimental, the various duties that are now assigned to 
that Commission can be assigned to other departments of 
the Government and their attention can be given more 
exclusively to the consideration of the complaints brought 
before them ; but if they are overburdened every complain- 
ant still has the right, the same privilege, and the same 
remedy that he would have in case the Interstate Commerce 
act had never passed and in case additional authority had 
never been given. With these few remarks, in the way of 
an explanation of these resolutions, I leave the matter to the 
other gentlemen of the Convention. 

The Chairman: I know the members of the Convention 
would be glad to hear from Judge Veazey on this question. 

Mr. Fleming: Mr. Chairman, there is another member of 
the Interstate Commerce Commission, whose words always 
have weight, whom we have not heard from upon this ques- 
tion. I refer to Judge Veazey, of the Commission. I would 
be very glad if he would give us the benefit of his views. 

Commissioner Veazey: Mr. Chairman, it seems to me 
that this question has been discussed too much already, and 
it is embarrassing to me to take the further time of the Con- 
vention, in view of the large amount of business which you 
have to do and of your desire to close it as speedily as prac- 
ticable. 

My impression was, sir, that this Commission had better 
abstain from participating in the discussion at all, and I 
rather expected that when the chairman, Mr. Morrison, re- 
plied to the request to speak he would say that that was 
our view, as it has been generally, and our policy; that inas- 
much as we explain ourselves in our reports to Congress, we 
might have the advice and assistance of your body without 
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interference or special influence or attempt at influence on 
our part to induce you to adopt any suggestions that we 
make; and I shall not now, in view of the line of discussion 
that has been indulged in, take but a few minutes in re- 
sponse to this call from the chairman of this Convention r 
and only to call your attention for a moment to the real 
question, and that is always to be kept in mind in a dis- 
cussion like this, and the purpose aud object of this proposed 
amendment. 

I think, sir, that if any candid man will carefully read 
that great debate which took place in the Senate prior to 
the enactment of this law he must come to the conclusion 
that it was in the minds of every man who spoke in favor 
of the law and every man who voted in favor of the law that 
the object was to pass a law that would provide a speedy 
and an economical remedy to every shipper in the country ,. 
great and small, who imagined or conceived that he had a 
complaint as to a rate being unjust or unreasonable, or on 
account of any discrimination between him aud other ship- 
pers—a speedy and an economical remedy. Now, it has 
happened that under the construction which two or three 
Federal courts of the country have given this act they have 
made it in this respect a delusion and a snare. It does not 
operate as a speedy and expeditious and economical 
remedy to the complainant in any instance when the 
railroad company sees fit not to obey the order of the 
Commission. Many times under my experience men 
have come to me after they have been to us with a com- 
plaint and we have taken the matter up and gone all 
through a careful investigation and heariug of all the 
evidence that all parties had to bring before us and made 
an order — they come here and say to us, " Why don't I get 
the relief?" And we have had to say to him, " We have 
exhausted ourselves in your behalf, and the only way that 
you can get relief as we have ordered is to bring a petition 
to the circuit court of the United States sitting in chancery 
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for them to enforce the order that we have made, and in 
doing that you must begin at the beginning and go from 
beginning to end all over this trial precisely as you have 
gone through with it before us and await the delay that may 
attend that trial, and there will be a right of appeal, if the 
amount involved is large enough, to the Supreme Court of 
the United States." 

Now, I believe no one will dispute me in saying that it 
was the understanding of the people of this country, not 
only the common people of the country, but of the lawyers, 
that this law did provide an expeditious and economical 
remedy for every man, rich or poor, a large shipper or a 
small one, and yet this is the result under the decisions of 
these courts. I cannot take your time to discuss those de- 
cisions here. They are the law and therefore we have 
to accept them. The object of this proposed amendment 
is to provide a remedy for that disappointment, to pro- 
vide for carrying out that hope and expectation of the 
Congress of the United States when they enacted this law — 
that is, that there should be a speedy and economical remedy. 
How can that be done? The trouble was that in this new 
trial before the courts the witnesses had to be called in from 
all over the country, and the complainant had to bring in 
his witnesses all over again. And not only that — it was a 
case where if we had made a decision against the complain- 
ant he had no appeal whatever, he was bound by our de- 
cision. If we made the case against the defendant and 
made an order affording a remedy all he had to do was to 
say, " I refuse to obey that order." He did not have to take 
the initiative in carrying the case to the courts, but the com- 
plainant had to do this; he had to bring a suit in his name 
or in our name. When this was the case the complainant 
would come here and say, " Why didn't you tell me about 
this and let me go into the courts in the first instance." I 
have told many a man who has been here with a complaint 
that he better not come to us as he could go into the courts 
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in the first instance, as he would have to do after spending 
money and time with us to no purpose. Nothing is gained by 
this hearing before us in any instance, where a railroad com- 
pany refuses to obey theorder of theCommission. Thatwhich 
we ask for — and I want to get your minds, gentlemen, to pre- 
cisely what we ask for, because it isn't presumable that Con- 
gress will go beyond what we ask for — we simply ask that when 
we have gone all the way through this trial, giving every 
party an opportunity to appear and be heard, we open the 
door and let everybody in who has evidence to offer ; now, 
when we have done that, and that evidence is all taken down 
by a stenographer — every word that is uttered and the argu- 
ments of counsel — and we make a report, we say that that 
record should be the thing upon which the court of the 
United States to which the complainant must appeal for his 
final remedy shall pass, and that that man shall not be com- 
pelled to go all through the expense of another trial. 

Under this construction of the act adopted by the courts 
the railroad company does not feel obliged to bring in any 
more evidence before us than he feels disposed to offer, and 
be hears all that the complainant has to say and relies on 
the prospect of a new trial, when he can bring in what 
witnesses he chooses. 

Now, we simply ask that that record shall be the record 
upon whiclnthe court shall pass in all respects. If the court 
then find that we have admitted evidence in error or have 
excluded evidence which ought to have been admitted, it 
can send the case back to us and we will admit that evi- 
dence if evidence has been excluded through error. If the 
claim is made that new facts have come to light or new con- 
ditions have come into effect since we made the order, as 
very often happens, then the courts can turn the case back 
to us and say : " Hear this new evidence and then make 
your report on the whole evidence, and then send your case 
up to us and we can then pass upon it." We say that under 
theiprovisions of this amendment that they shall have the 
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opportunity of sending the case back to us as many times 
as they please for the purpose of hearing supplemental evi- 
dence that may have come to light since the case was heard. 
The court shall pass upon all the evidence in the case and 
render such a judgment as may seem to be lawful. 

It don't increase our labors at all. It don't increase our 
powers. It is simply asking that this effect shall be given 
to the record upon which judgment is to be made. The 
case tried in chancery is sent to a master to find the facts, 
and he ascertains them from the evidence taken before him. 
This man may be a man of no experience in matters of 
railway transportation, and he hears the evidence upon the 
trial and makes his report upon it, and then the report goes 
to the chancellor, and the facts as found by the master are 
binding upon the chancellor, and he renders the judgment 
upon the record thus made. If the Interstate Commerce 
Commission is composed of men such as they ought to be^ 
it may be assumed that they are as capable of getting at the 
truth of a matter involving transportation charges or like 
subjects as any one inexperienced man, however able he 
may be. That is all there is of this question. There is 
nothing to the claim that it will increase our labor or power. 
Now, it is immaterial as to what may be the words of this 
resolution. If it is not worded exactly right it can be 
amended in a moment, because we want simply an indorse- 
ment at your hands of what we have asked for in our report 
and in the bill introduced in Congress. If we can have the 
vote of this body of men in favor of granting these resolutions, 
it will have greater weight than the resolution of any other 
body of men existing in this country. The boards of trade, 
chambers of commerce, and various organizations interested 
in transportation have been sending in their resolutions to 
the same effect as this. It will bo of great value in accom- 
plishing the legislation, that you send in a like resolution. It 
is not sent there for nor is the object of this proposed amend- 
ment to increase the power of this Commission. We can go 
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on and administer the law as it is, but we can do no more 
to accomplish results intended than the law allows us to do. 
We are not individually interested, only to the extent that 
every citizen is interested in having this law passed, and it 
is intended to be a law that will result in a speedy and 
economical trial for each and every person, rich or poor. 

Mr. Whitman : I don't understand that a master's report 
in chancery is binding upon the question of facts, but that 
the testimony reported is taken by the chancellor and con- 
sidered and passed upon. If the commissioners understand 
that this report will be binding upon questions of fact, I 
think I or they may be mistaken. 

Commissioner Veazey: We don't ask that here, but you 
are in error upon the first proposition you make, as you 
can see by numerous authorities cited upon that point. 

Mr. King: I understand the report in chancery stands 
upon the evidence taken unless the court in its power sends 
it back for further and other evidence. That is the point 
the Commission makes. They want the report disposed of 
unless the court sends it back. As I understand it, that is 
what they want. The construction of this clause will make 
a difference in my vote upon this matter. 

A Member: What clause? 

Mr. King: Section 2. This would make the Commission 
the channel through which complaints could be heard and 
permit them to examine thoroughly into the complaint; 
would permit the roads to submit their testimony in order 
that the decision might be made. But if what they undertake 
here is to make the findings of the Commission not subject 
to review by the court, I don't believe it would be consti- 
tutional, and .1 don't believe Congress has power to pass such 
a law. 

Commissioner Veazey : If you will look at the bill in 
Congress — as I now understand it is amended — you will sfee 
that it covers all these points. It is immaterial to us whether 
the labors of this Commission are increased or not. The 
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point with us is tbat if there should be a new trial granted the 
record can be sent back to us as often as wished. 

Mr. Fleming : One question. If the amendment before 
Congress of the United States does not embody this propo- 
sition referred to as No. 2 of the resolution, is it not the ob- 
ject that the findings of this Commission shall in equitable 
proceedings have the same effect and force as the findings 
of a master in chancery? 

Commissioner Veazey: That is the way the bill was 
originally drawn. 

Mr. Becker : I would like to make answer to the objec- 
tion of the gentleman from Maine, that this would so increase 
the work of the Commission that it would be impossible 
for them to do it. I don't think that is hardly a fair answer. 
They want uniformity in what they do. I don't think a 
question of work enters into this. I believe if they could 
formulate and lay out a line of action in their conduct of 
this business that the work would decrease in time rather 
thau increase. There is much more in this report than one 
would imagine. In fact, there has been a great deal of work 
connected with it. 

Mr. King : A gentleman whom I highly respect and who 
has fostered this measure has given it a great deal of time and 
attention. The position was taken broad and square that 
under the Constitution of the United States and the laws of 
this country neither Congress, nor the legislature of any State, 
has the power to fix an arbitrary rate or to say what that 
rate shall be, and they say they have cases now pending, and 
that the Minnesota case was one squinting in the direction 
as to what was a reasonable rate. I want to say that we 
have not fully understood the importance of this question. 
In the report which Judge Fleming submits is as clear and 
full a statement as I ever heard upon that subject, and we 
have the endorsement of this Commission of this resolu- 
tion, because it strikes at the very bottom of the evil. We 
find the railroads of the country aroused, representing 
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$9,000,000,000, standing here to-day and saying there is" no 
power in the United States that shall say to us " what is or 
what is not a reasonable rate," and that you cannot name a 
rate for them as a reasonable rate. 

One other word. When a master in chancery makes 
his report, then it comes up for approval or rejection 
and for examination upon the exceptions as it stands. No 
new evidence is produced before the courts, and if it is sus- 
tained it is put into a judgment, or if rejected it is sent back 
for a new trial. No further evidence is heard. The report 
is then the report of the court and the decision is made upon 
it, and, as I understand it, the Interstate Commerce Com- 
mission wants to stand in the same position, that when they 
make a report the facts will be decided upon the evidence 
introduced and presented on the trial before them. 

Now, if I am wrong in this, then I think the Interstate 
Commerce Commission would be wrong also. 

Commissioner Veazey: If you will allow me to answer 
my friend's question now, I think I can do it better than at 
the time he asked me. By referring to this document which 
I hold in my hand, and with which, I presume, many of 
you are supplied, entitled "Suggestions of the Interstate 
Commerce Commission in reply to arguments on Senate bill 
892," you will find expressions all the way through upon 
the very line on which you so precisely and exactly stated 
that you would be willing to vote in favor of the resolutions. 
I will read one just as a sample: 

" It is only where the courts find no errors, either of law, 
fact, or conclusion in the record as it comes from the Com- 
mission, that the orders of the latter are to be enforced by 
the courts." 

Mr. Becker: If Judge Fleming wishes to sum this case 
up I would be very glad to hear him. 

Mr. Fleming: I am exceedingly gratified at the sugges- 
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tion made for me to sum this case up. I think the Conven- 
tion is ready to vote upon this question, and I would not add 
a single word to what has been said were it not that, as already 
suggested by Mr.Veazey, the only effect of any action taken by 
this Convention will be its moral influence upon Congress in 
the legislation that is now proposed. Of course, unless this body 
is practically unanimous upon the suggestions made, there 
would be but little moral weight in the resolutions or in our 
action here. Therefore I beg to add a few remarks. You 
will observe, Mr. Chairman, that there is a palpable incon- 
sistency in the lines of attack that have been made upon 
this report. One line of attack is that Congress has the 
power to pass this legislation, but that it is inexpedient 
that Congress should exercise that power. Another line of 
attack is that it is expedient that this legislation should 
be had, but the power does not exist. The gentleman 
from Virginia admits the power, but boldly asserts that there 
is no occasion or demand for the exercise of that power and 
says it is inexpedient that it should be exercised. Well, 
now, I feel like saying that Kentucky always has respect for 
Virginia, the respect that a child has for his mother, but 
it was with some degree of pain and regret that I heard the 
commissioner from the old Common wealth of Virginia speak- 
ing to this Convention upon this question and saying, in view 
of all the facts known to us, that there was no occasion at this 
day for the exercise of the great right of regulating rates 
for the commerce and transportation of our country. If the 
railroads are doing their full duty and measuring out equal 
and exact justice to all men on these lines, it is but a 
fair presumption to indulge that they are doing their full 
duty in all other respects, and, if that be so, I would ask the 
gentleman here why should we be here at all, and I appeal 
to the gentleman from Virginia to know why he is commis- 
sioner of railroads of the State of Virginia, and I would ex- 
pect him to go back to his home and say that a Virginian 
caunot afford to have an office that is merely a sinecure and 
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draw money from the treasury when there is no occasion 
.and no return made for it. 

Mr. Hill, of Virginia : I will answer you when an oppor- 
tunity presents itself. 

Mr. Fleming : I am equally surprised to hear my 
learned friend from Maine, Mr. Mortland, who is an able 
lawyer, say to this body and to the people of these 
United States that the power to exercise the control con- 
tended for does not exist under the Constitution of our 
country. Why, my friend, two years ago, when this ques- 
tion of the right to exercise this power or the right to grant 
this power was questioned here, there was some ground upon 
which to rest such objection. The Minnesota case had just 
been decided, and lawyers differed about the effect of that de- 
cision. Some very able lawyers of our country and some of 
the members of the Supreme Court itself suggested that 
the effect of that decision was to overrule the Granger 
cases. But you remember that that suggestion caused 
the creation of this committee, and this committee was ap- 
pointed to make a report upon that question especially, 
and we came back here one year ago and we made a report 
in which we took issue with that view of the decision in the 
Minnesota case, in which we asserted boldly that the doc- 
trine of the Minnesota case did not overrule the Granger 
cases, and stated that the ground upon which that decision 
largely rested, excluding the dictum in the case, was right; 
and after a careful consideration of that report, for it was 
laid over that they might carefully look into the report 
and the authorities cited in its support, the Convention sus- 
tained that report. It was therefore with some surprise that 
we saw learned "lawyers go before the Senate committee and 
urge there precisely what the gentleman from Maine is urging 
here to-day, and what some suggested two years ago to 
this body, the question whether or not the Granger cases were 
not overruled, and in fact insisting in a dogmatic manner 
that they were overruled by the Minnesota case; but, un- 
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fortunately for the position of those lawyers before that 
august body, scarcely had their words died away upon the 
air before the Supreme Court handed down a decision irr the 
case of Budd vs. The People, in which they sustained every 
position taken by this committee two years ago, reaffirmed the 
Granger cases, and placed the matter so far beyond fear of 
successful contradiction as to lead all people to know that this 
power could be exercised as one affecting the general welfare. 
Instead of standing here to-day and differing with that au- 
gust court it seems to me we ought to be, with one voice, 
sending up our thanks and expressing our gratification and 
obligation ; and so, Mr. Chairman, standing firmly upon the 
ground, first, that we have the power to regulate these matters 
and, second, that it is our bounden duty to exercise that 
power to the fullest extent necessary to protect the people in 
their common interest, limited, of course, always by those 
constitutional provisions which, as a shield, protect the citi- 
zens of the United States, railroads as well as others, against 
confiscation or private wrong; standing boldly there, we 
ajppeal to you to come and with unanimity petition the Con- 
gress of the United States to make the Interstate Commerce 
Commission an effective agency in the accomplishment of 
ends so much to be desired. 

The Vice-Chairman : The question is upon the adoption 
of the resolutions recommended by the committee. 

Mr. Hill, of Virginia: I would like to be heard a mo- 
ment in this connection. 

The Vice-Chairman : The custom is, as I understand it — 
the universal custom so far as I know — is to permit the chair- 
man of the committee to close the debate. Of course, I am 
speaking subject to the approval of the Convention. 

Mr. Hill: I was going to say that the custom in ever^ 
deliberative body is to allow a member to correct gross 
misstatements in regard to his position. I stated dis- 
tinctly this morning that I wanted to vote for the reso- 
lutions — that I desired to vote for the resolutions, but that 
10 
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I could not vote for the arguments contained in Judge 
Fleming's brief, because he lays down propositions to which 
I dissent in toto. I said distinctly that it was not our duty 
to make rates arbitrarily for the railroads of this country. 
There are many things that are lawful which are not ex- 
pedient. This is one of the things that I believe to be law- 
ful but not expedient. The gentleman from Georgia, I 
think it was, said something about the day of fancy com- 
missions having passed. As I understand it, there are 
seventeen States in the American Union, I believe, which 
have rate-making commissions. The others, including the 
State of Massachusetts, have not. I do not think the commis- 
sion of the State of Massachusetts is entirely a fancy body. 
In the wisdom of the people of Massachusetts, as expressed 
in their legislation for twenty years, this commission has 
been clothed with great power in certain directions, but 
with no power to make rates. 

The commission, of which you are the houored president, 
has no power, I believe, to make rates. The great State of 
New York, more interested, perhaps, than any State in the 
Union in this question, ha£ never made a rate, and I reassert 
what I said this morning, that while it may be lawful, and 
I believe is lawful, it is inexpedient and should be treated 
as a question of policy. What may be expedient in Ken- 
tucky may be inexpedient in Virginia. What may be 
expedient in Minnesota may be inexpedient in New 
York and Massachusetts. There is a large class of per- 
sons in this country who do not believe there is any- 
thing in a railroad commission law unless you give 
them the power to make rates. Well, sir, there is a 
great deal besides the power to make rates. The great 
State of Ohio with 8,000 miles of road has never con- 
ferred on anybody the power to make rates, and I protest, 
sir, that so far as I am concerned I do not intend to be com- 
mitted to the idea contained in that section of the report 
which alleges that it is our duty to take charge of this quesr 
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tion and arbitrarily make rates for the railroads. We never 
made any rates in Virginia, and with the kindest spirit in 
the world I allude to my friends in North Carolina, South 
Carolina, and Georgia, where they do make rates, and as- 
sert that the local rates are lower to-day in Virginia and 
have always been lower where they are not made by the 
commission than in the States of North Carolina, South 
Caroliua, Georgia, Alabama, Mississippi, and Texas. I will 
stake my left arm on the truth of that proposition. Now, 
sir, that is all I have to say. I would like to vote for the 
resolutions, but under the circumstances cannot do so. 

Mr. Whitman: I have only a word to say in reference to 
my position. I see that the understanding which I stated 
I had of the effect of these resolutions is sustained by the 
language of the pamphlet which Judge Veazey kindly handed 
me. On page 12 this language appears : 

If the proposed amendment were designed or would oper- 
ate to give to the Commission the powers of a court, in con- 
nection with the other functions now exercised by it, the 
arguments which have been made against the amendment 
would certainly be of great force. But all these arguments 
are based on the assumption that the amendment is designed 
and will operate to confer on the Commission the powers of 
a court — an assumption which, as we confidently assert, is 
entirely fallacious and unfounded. 

And again — 

The amendment, be it noted, contemplates that the pro- 
duction of testimony before the Commission shall be accord- 
ing to the rules of evidence prevailing in courts, but the 
Commission's conclusions or findings of fact from the tes- 
mony are not made final. 

With that understanding, I am in favor of these resolu- 
tions. 

The Vice-Chairman : The question is on the adoption of 
the resolution. 
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The question was put, and the vice-chairman stated that 
the ayes seem to have it. 

Mr. Mortland : I think we had better have the yeas and 
nays. 

The yeas and nays were ordered. 

The Vice-Chairman : Permit me, while the Secretary is 
getting ready, to state ihat I regret exceedingly that the 
committee did not confine itself simply to a recommenda- 
tion to the effect that we recommend to Congress the adop- 
tion of these suggestions made by the Interstate Commerce 
Commission. 

Mr. Fleming: Is nQt that the effect, Mr. Chairman? 

The V ice-Chairman : It is the effect, but I think the 
committee have gone further. 

Mr. Fleming: Will you allow me to make an explana- 
tion. I do not understand that in voting for these resolu- 
tions we vote to sustain the arguments made by the com- 
mittee in their support. I take it gentlemen may vote for 
these resolutions and may reach the conclusions to which 
these resolutions point upon an entirely different line of 
argument, and, so far as I am concerned, I do not under- 
stand that any gentleman who votes for these resolutions is 
bound at all by the arguments which are made in their 
support by the committee, and I will ask the Chair whether 
I am right. 

The Vice-Chairman : We shall have to assume it, I sup- 
pose. We vote on the resolutions as they are. 

The Secretary then proceeded to call the roll on the 
adoption of the resolution. 

The result was announced — yeas, 27; nays, 3 — as fol- 
lows : 
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Ayes— 27. 




Beckman. 


v Stevens. 


Beddingfield. 


Woodruff. 


Dale. 


Brown, of North Carolina 


Fort. 


Whitman. 


Walsh. 


Wheeler. 


Hickman. 


Edgerly. 


Smith, of Iowa. 


Becker. 


Smith, of Ohio. 


Luke. 


Hennessey. 


Stewart. 


Bey. 


Hastings. 


Brown, of Pennsylvania. 


Fleming. 


Allen. 


Buckley. 


Adams. 


Wilson. 

Noes— 3. 


Webb. 


Mortland. 


Bowers. 


Hill, of Virginia. 



So the resolutions were adopted. 

Com missiouer Veazey (when his name was called): Mr. 
Chairman, it seems to me that it would be becoming for us 
to abstain from voting on these resolutions under the cir- 
cumstances, which you all understand. 

The members of the Interstate Commerce Commission 
were excused from voting upon this question. 

The Vice-Chairman: The next order of business, so far as 
the report of the Committee on the Order of Business is con- 
cerned, is the report of the Committee to Secure Congressional 
Action in Regard to Safety Appliances. 

Mr. Fleming: I want to make a suggestion, that it would 
be well to have a committee appointed, of which I shall not 
be one, as I have to go back to Kentucky, to lay the recom- 
mendation just made before the Committees on Interstate 
Commerce in the two houses of Congress. 

The Vice-Chairman : Do you make that motion ? 

Mr. Fleming: I merely made the suggestion. 

Mr. Brown, of Pennsylvania: I move that a committee 
of three be appointed to present this question to the Senate 
committee and House committee, and to ask the passage of 
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the act recommended by the Interstate Commerce Commis- 
sion — and I will add that Mr. Fleming be chairman of that 
committee. 

Mr. Fleming: I would rather not be. 

The motion was agreed to. 

The Vice-Chairman : The Chair appoints on that com- 
mittee Mr. Fleming, of Kentucky; Mr. Luke, of Iowa, and 
Mr. Fort, of Georgia. If there is nothing else which takes 
precedence, the next business is the Report of the Committee 
to Secure Congressional Action in Regard to Safety Appli- 
ances. 



report op committee to secure congressional action 
in regard to safety appliances. 

Mr. Smith, of Iowa : Mr. Chairman, the chairman of this 
committee is not present at this Convention, and it devolves 
upon me to read this report, which was prepared by Chair- 
man Crocker in advance. 



report of the committee on safety appliances. 

To the National Convention of Railroad Commissioners : 

Your committtee was appointed by Thomas M. Cooley, 
the chairman of the Convention of Railroad Commissioners 
held at the office of the Interstate Commerce Commission 
in Washington on the 3d and 4th of March last, pursuant 
to the following resolutions adopted by the Convention: 

First. That a committee of five be appointed by the chair 
to urge upon Congress as* soon as possible after the opening 
of the next regular session the imperative need for action by 
that body calculated to hasten and insure the equipment of 
freight cars throughout the country with uniform automatic 
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couplers and with train brakes and the equipment of loco- 
motives with driving-wheel brakes and to present and urge 
the passage of a bill therefor. 

Second. That the committee, before presenting the bill to 
the appropriate congressional committee, be requested, after 
public notice, to give a hearing to accredited representatives 
of such organizations of railroad officials or employes as 
may desire to be heard. 

Shortly after the membership of the committee was an- 
nounced a meeting of the committee was held in Wash- 
ington, at which all the members of the committee were 
present. Two circular letters were prepared and arrange- 
ments were made for issuing the same. The first circular 
was mailed to the various organizations of railroad officials 
or employes, so far as known to the secretary of the Inter- 
state Commerce Commission, and was as follows : 

Washington, May 22, 1891. 

At the National Convention of Railroad Commissioners 
held at the offices of the Interstate Commerce Commission, 
Washington, D. C, March 3 and 4, 1891, the following reso- 
lution was uuanimously adopted: 

First. That a committee of five be appointed by the chair 
to urge upon Congress, as soon as possible after the opening 
of its next regular session, the imperative need for action by 
that body calculated to hasten and insure the equipment of 
freight cars throughout the country with uniform automatic 
couplers and with train brakes, and the equipment of loco- 
motives with driving-wheel brakes, and present and urge 
the passage of a bill therefor. 

Second. That the committee, before presenting the bill to 
the appropriate congressional committee, be requested, after 
public notice, to give a hearing to accredited representatives 
of such organizations of railroad officials or employes as may 
desire to be heard. 

Third. That the secretary of this Convention act as secre- 
tary of this committee. 
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The undersigned, having been appointed as the commit- 
tee under the foregoing resolution, respectfully request that 
you will forward to the committee, care of Edward A. Mose- 
ley, secretary, at the offices of the Interstate Commerce Com- 
mission, Washington, D. C, any communication which you 
desire to submit in relation to the subjects covered by the 
resolution, and should your organization desire a hearing 
upon the subject please so signify on or before August 1st. 

The responses received to the foregoing circular are ap- 
pended to this report as " Exhibit A." 

The second circular was mailed to the presidents of the 
various railroad companies of the country, and was as fol- 
lows : 

Washington, May 22, 1891. 

To -. , 

President of Railroad Company : 

At the National Convention of Railroad Commissioners 
held at the offices of the Interstate Commerce Commission, 
Washington, D. C, March 3 and 4, 1891, the following 
resolutions were unanimously adopted : 

First. That a committee of five be appointed by the chair 
to urge upon Congress, as soon as possible after the opening 
of the next regular session, the imperative need for action 
by that body calculated to hasten and insure the equipment 
of freight cars throughout the country with uniform auto- 
matic couplers and with train brakes and the equipment of 
locomotives with driving-wheel brakes and present and 
urge the passage of a bill therefor. 

Second. That the committee, before presenting the bill to 
the appropriate congressional committee, be requested, after 
public notice, to give a hearing to accredited representatives 
of such organizations of railroad officials or employes as 
may desire to be heard. 

Third. That the secretary of this Convention act as secre- 
tary of this committee. 
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The undersigned, having been appoiuted in conformity 
with the above resolution, desire the following information : 

1st. What is the total number of freight cars owned, 
leased, or otherwise controlled by your company ? 

2d. How many are equipped with automatic couplers? 

3d. State the kinds of couplers used and the number of 
cars equipped with each kind. 

4th. With what kind of couplers do you cause your freight 
cars to be equipped ? 

5th. How many freight cars have you equipped with train 
brakes? State the name of the brake used. 

6th. How many locomotives does your road own, lease, or 
control? State the number of same equipped with driving- 
wheel brakes. 

7th. Please state in what way, in your opinion, the equip- 
ment of freight cars with uniform automatic couplers can 
best be hastened. 

You are requested to furnish the above statistics, as of the 
30th of June, by mailing your response not later than the 
1st day of August, 1891, to Edward A. Moseley, secretary, 
office of the Interstate Commerce Commission, Washington, 
D. C. 

The responses to the foregoing circular are appended to 
the report and constitute u Exhibit B." 

On the 10th of November, 1891, the committee, in accord- 
ance with the second resolution, gave a hearing to accredited 
representatives of such organizations of railroad officials or 
employes as desired to be heard. The hearing was held in 
the rooms of the chamber of commerce in the city of New 
York. Notice of this hearing was duly published in various 
railroad magazines and publications and special notice was 
sent to organizations of railroad employes, to the officers of 
the American Railway Association, the American Society of 
Railroad Superintendents, and the Master Car Builders' As- 
sociation. All but one of the members of the committee 
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were present, and that member was prevented from attend- 
ing by severe illness in his family. 

At the opening of the hearing the chairman stated that 
in response to the untiring voluntary labor of the secretary 
of the committee, Mr. Edward A. Moseley, responses to circu- 
lar No. 2 under date of May 22 had been received from the 
presidents of railroad companies representing 125,000 miles 
out of the 160,000 miles of railroad in the United States, and 
he read a compilation prepared from such responses by the 
secretary of the committee. The compilation was as follows : 

Total number of freight cars owned, leased, or con- 
trolled the 30th of June, 1891 978,161 

Of these the number of cars equipped with couplers of 
the master car builders' type are as follows : 

Janney 40,231 

Gould . 23,357 

Hinson— 42,061 

Other couplers of M. C. B. type ] 3,279 

118,928 

Number of cars equipped with the Safford auto- 
matic link and pin . — 12,207 

Number of cars equipped with other so-called auto- 
matic couplers 38,955 

Total number of cars equipped with automatic 

couplers 170,090 

Balance, presumably equipped with ordinary link 

and pin 808,071 

Total number of cars equipped with train brakes 
as follows : 

Westinghouse 97,238 

Eauies 30 

Boyden- 304 

Other types 12,555 
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Total number of cars equipped with train brakes— 110,127 
Balance, presumably equipped with hand brakes 

only 868,034 

Total number of locomotives 27,159 

of which 17,000 were reported to be equipped with driving- 
wheel brakes. 

Great difficulty was found in classifying the answers to 
the question regarding the best means of hastening the 
equipment of freight cars with automatic couplers. The 
following statement gives a general idea of the tenor of the 
responses : 

69 presidenis, representing 13,014.24 miles of road, favor 
national legislation. 

88 presidents, representing 46,791.09 miles of road, oppose 
interference by Congress in the matter. 

2 presidents, representing 139.09 miles of road, favor State 
legislation. 

17 presidents, representing 11,915.88 miles of road, ex- 
pressed themselves in favor of the M. C. B. type of coupler. 

10 presidents, representing 4,829.83 milesof road, expressed 
themselves in favor of other forms of coupler. 

15 presidents, representing 9,447.79 milesof road, expressed 
the opinion that the matter is still in the experimental 
stage. 

145 presidents, representing 38,985.59 miles of road, ex- 
pressed no opinion. 

Several presidents who opposed congressional interference 
and some of those who were silent upon the subject indi- 
cated a preference for couplers of the M. C. B. type. 

The president of the Atchison, Topeka & Santa Fe rail- 
road and its auxiliary lines, together with one other presi- 
dent, expressed themselves in favor of the Safford coupler. 

The chairman also laid before the meeting a statement of 
the number of those killed and injured in coupling and un- 
coupling, by falling from cars, and by overhead obstruc- 
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tions for the year ending June 30, 1890, the statistics there- 
for having been furnished by the statistician of the Inter- 
state Commerce Commission in advance of publication. 
These statistics have since been published. 

The committee gave a full hearing to the representatives 
of organizations of railroad officials or employes who were 
present, and a verbatim copy of the proceedings is hereto 
annexed and marked " Exhibit C." 

Subsequent to the hearing the committee had a meeting 
for consultation, at which drafts of a bill were submitted 
by Mr. Rogers for consideration, and then the committee 
adjourned to meet again at the call of the chairman. 

In order to bring the matter properly to th^ attention of 
Congress the following petition was sent to the Senate and 
House of Representatives, duly presented and referred : 

" To the Honorable Senate and House of Representatives of the 
United States of America in Congress Assembled : 
" The undersigned committee, appointed at the last annual 
convention of the railroad commissioners of the United 
States, held at the office of the Interstate Commerce Com- 
mission in Washington, on March 3rd and 4th of the cur- 
rent year, pursuant to resolutions unanimously adopted at 
said convention, respectfully petitions for legislation calcu- 
lated to hasten and ensure the equipment of freight cars 
throughout the country with uniform automatic couplers 
and with train brakes, and the equipment of locomotives 
with driving-wheel brakes. 

The matter was also brought to the attention of Congress 
by the presentation and reference of sundry bills relating to 
the subject. 

A duly called meeting of the committee was held at the 
rooms of the Interstate Commerce Commission in Washing- 
ton on Tuesday, the 16th of February. At that meeting 
three members of the committee, namely, the chairman and 
Messrs. Rogers and King, were present. These members 
were unable to agree upon the form of bill to be submitted, 
but there was no disposition to antagonize any of the bills 
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which were proposed. On the next day, being the 17th of 
February, the committee had a hearing before the Senate 
Committee on Interstate Commerce, Hon. Shelby M. Cullom 
chairman. A general statement of the situation and of the 
necessity for action was made by Mr. Crocker, the chairman 
of the committee. The bill prepared by Mr. Smith of Iowa 
and assented to in writing by Messrs. Rogers and Hill was 
submitted to the committee. The chairman also submitted 
a draft of a bill. A draft of a bill had previously been sub- 
mitted by Mr. Rogers, introduced by Senator Cullom, and 
was on the files of the Senate committee as Senate bill 1618. 
At a hearing before that committee on February 10th, at 
which time your committee was first invited to appear, Mr. 
Rogers presented his views in favor of bill 1618. 

At that hearing arrangements were also made for the sub- 
mission of a draft of a bill by Mr. King, of the committee, on 
the following week. 

These various drafts are hereto annexed : 

1. Exhibit D. Mr. Smith's bill. 

2. " E. Mr. Crocker's bill. 

3. " F. Mr. Rogers' bill. (Senate bill 1618.) 

4. " G. Mr. King's bill. 

On the next day, being the 18th of February, the com- 
mittee were given a hearing by the House Committee on 
Interstate and Foreign Commerce. Bills Nos. 1, 2, and 4 
were submitted, and Messrs. Crocker and King explained 
the provisions of their bills and urged the necessity of some 
legislation upon the subject. 

The position of your committee before the Senate and the 
House committee was enforced by the presence of two com- 
mittees, one representing the Massachusetts Legislature for 
1891 and the other representing the Massachusetts Legisla- 
ture for 1892, the members of which committees spoke 
strongly and forcibly in favor of legislation. The necessity 
of legislation was further endorsed by several representa- 
tives of organizations of railroad employes. 
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The official reports of the hearings on February 10, 17, 
and 18, before the Senate and House committees, are hereto 
annexed and marked Exhibits H and I. 

The committee has taken no action in relation to national 
legislation upon the subject of heating passenger cars. Val- 
uable information on that subject will be found in the Fifth 
Annual Report of the Interstate Commerce Commission, in 
an able article prepared' by the Secretary of the Commission, 
Mr. Edward A. Moseley. 

In closing this report attention is called to the fact that three 
out of the five members of the committee are not now hold- 
ing office as railroad commissioners, namely, Messrs.. Crocker, 
Rogers, and King. 

The committee takes this occasiou to express its great in- 
debtedness to Mr. Edward A. Moseley, its Secretary, for his 
laborious and well-directed service, which has been rendered 
willingly, heartily, and earnestly, and which has contributed 
much to effectiveness of the work of the committee. 

The committee is also indebted to the Interstate Com- 
merce Commission for the use of its rooms and for a large 
amount of clerical assistance. 
Respectfully submitted, 

George G. Crocker, Chairman. 

George G. Crocker. 
James C. Hill. 
Spencer Smith. 
William E. Rogers. 
John H. King. 

Edw. A. Moseley, 
Secretary Committee on Safety Appliances. 

Washington, D. C, April 13, 1892. 

Note. — Exhibits A, B, C, H, and I are not printed on ac- 
count of their voluminous nature, but are attached to the 
original report on file with Secretary Moseley. 
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Exhibit " D." 

AN ACT to promote the safety of railway employes and travelers and re- 
quiring common carriers engaged in interstate commerce to equip their 
cars with automatic couplers of a standard uniform type and continuous 
train brakes and their locomotives with power brakes, and for other pur- 
poses. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled : 

Section 1. That on and after the 1st day of January, 1893, 
it shall be unlawful for any common carrier subject to the 
provisions of the act entitled "An act to regulate commerce," 
approved February 4, 1887, to put into use on its line any 
new locomotive engine, to be used in moving interstate com- 
merce, as defined in section 1 of said act, that is not equipped 
with a proper power brake. 

Sec. 2. That from and after the 1st day of January, 1895, 
it shall be unlawful for any common carrier subject to said 
"act to regulate commerce," to use on its line any locomo- 
tive engine in moving interstate commerce, as defined in 
section 1 of said act, that is not equipped with a proper power 
brake. 

Sec. 3. That on and after the 1st day of January, 1893, 
it shall be unlawful for any common carrier subject to the 
said act to regulate commerce to put into use on its line for 
the purpose of moving interstate commerce, as defined in sec- 
tion 1 of said act, any new car or any old car that has been 
to the shops for general repairs to one or both of its draw- 
bars that is not equipped with automatic couplers of a stand- 
ard type, so constructed that such car can be coupled to and 
uncoupled from the next car without the necessity of a per- 
son going between said cars. 

Sec. 4. That on and after the 1st day of January, 1897, it 
shall be unlawful for any common carrier subject to the said 
"act to regulate commerce," to haul or permit to be hauled 
or used on its line any car used in moving interstate com- 
merce as defined in section 1 of said act, unless such car is 
equipped with automatic couplers of a standard type, so 
constructed that such car can be coupled to and uncoupled 
from the next car without the necessity of a person going 
between said cars. 
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Sec. 5. That from and after the 1st day of January, 1893, 
it shall be unlawful for any common carrier subject to the 
said "act to regulate commerce," to put into use, to haul or 
permit to be hauled on its line for the purpose of moving 
interstate commerce, as defined in section 1 of said act, any 
new car or any old car that has been to the shops for general 
repairs to its brakes that is not properly equipped with con- 
tinuous train brakes sufficient to control the train that can 
be operated from the locomotive. 

Sec. 6. That from and after the 1st day of January, 1893, 
it shall be unlawful for any common carrier subject to the 
said "act to regulate commerce" to put into use, to haul or 
permit to be hauled on its line any car used in moving in- 
terstate commerce, as defined in section 1 of said act, that is 
not properly equipped with continuous train brakes sufficient 
to control the train that can be operated from the locomotive. 

Sec. 7. That any such common carrier violating any of 
the provisions of this act shall be liable to a penalty of $100 
for each and every such violation, to be recovered in a suit 
or suits to be brought in the district court of the United 
States having jurisdiction in the locality where such viola- 
tion shall have been committed, by the United States district 
attorney of such district, and it shall be the duty of such 
district attorney to bring such suits upon duly verified in- 
formation being lodged with him of such violation having 
occurred. 

Sec. 8. That on the 1st day of July, A. D. 1892, each com- 
mon carrier of the United States subject to said "act to reg- 
ulate commerce" shall file with the Interstate Commerce 
Commission a letter ballot setting out the type of standard 
automatic coupler that it prefers, said Commission to have 
full authority to provide for such ballot and to decide upon 
the validity of all votes cast. The vote shall be based upon 
the number of freight cars owned by each line, and the type 
of coupler receiving 60 per cent, or more of the entire votes 
entitled to be cast shall be the " standard tj T pe " of automatic 
coupler provided for in this act. 

If the roads shall fail to establish a standard type of 
coupler, as herein provided, then the standard type of auto- 
matic coupler shall be that known as the Master Car-Build- 
ers' type; that is to say, said coupler shall be of such size 
and dimensions and shall conform to such contour lines as 
are set forth in plates 6 and 7 of the printed official report 
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of the proceedings of the 25th annual convention of the 
Master Car-Builders' Association, held at Cape May, N. J., 
June 9, 10, and 11, 1891, as modified by a circular from the 
executive committee of said Master Car-Builders' Association, 
dated Chicago, September 1, 1891, signed by J. W. Cloud, 
secretary. 

Sec. 9. That the Interstate Commerce Commission shall 
have power, upon a showing which they deem reasonable, 
to extend the time within which any particular carrier shall 
be required to comply with the provisions of this act, pro- 
vided that no extensions shall be made beyond 1900. After 
the year 1900 any common carrier may refuse to accept or 
receive any car used in interstate commerce that is not prop- 
erly equipped as required by this act, and the carrier leading 
or starting such car shall be liable for the damages, if any 
result therefrom. 

Sec. 10. Any employe of any common carrier engaged in 
interstate commerce, as defined in the act of February 4, 
1887, who may be injured by any locomotive, car, or train 
in use contrary to the provisions of this act shall. not be 
deemed guilty of contributory negligence, although con- 
tinuing iu the employ of such carrier after habitual unlaw- 
ful use of such locomotive, car, or train had been brought 
to his knowledge. 

Exhibit E. 

AN A CT to promote the safety of employes and travelers upon railroads by 
compelling common carriers engaged in interstate commerce to equip 
their cars with automatic couplers and continuous brakes and their loco- 
motives with driving-wheel brakes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America, in Congress assembled, as follows : 

Section 1. On and after the first day of January, eighteen 
hundred and ninety-three, no common carrier subject to the 
provisions of the act entitled "An act to regulate com- 
merce," approved February fourth, eighteen hundred and 
eighty-seven., shall put in use on its line in interstate pas- 
senger or freight traffic any new locomotive unless such 
locomotive is equipped with power driving-wheel brakes. 

Section 2. On and after the first day of January, eighteen 
hundred and ninety-five, no such common carrier shall use 
11 
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in hauling interstate passenger or freight traffic any loco- 
motive which is not equipped with power driving-wheel 
brakes so arranged as to be operated in connection with the 
train-brake system : Provided, however, that the require- 
ment that the power driving-wheel brakes shall be so ar- 
ranged as to be operated in connection with the train-brake 
system shall not apply to locomotives used only iu yards for 
switching purposes. 

Section 3. On and after the first day of January, eighteen 
hundred and ninety-three, no such common carrier shall 
put into use or haul or permit to be hauled on its line for 
the transportation of interstate freight traffic any new car 
belouging or leased to it or any old car belonging or leased 
to it which subsequently to the passage of this act has been 
sent to its shops for general repairs unless such car is 
equipped with brakes for each wheel and with train-brake 
apparatus of such a nature that the brakes can be set and 
released from the locomotive. 

Section 4. On and after the first day of January, eighteen 
hundred and ninety-seven, any such common carrier own- 
ing or having in its control cars equipped with brakes and 
with train-brake apparatus as set forth in the preceding 
section sufficient in number to duly transport the interstate 
freight traffic coming to it from connecting lines may law- 
fully refuse to haul or to permit to be hauled over its line 
cars received from such connecting lines unless such cars 
are duly equipped with brakes for each wheel and with 
train-brake apparatus arranged to be operated from the loco- 
motive and of such a character that it can be operated in 
connection with the train-brake system in use on its own 
cars. 

Section 5. On and after the first day of January, nine- 
teen hundred.no such common carrier shall haul or permit 
to be hauled on its line for the transportation of interstate 
freight traffic any car which is not equipped with brakes 
for each wheel and with a train-brake apparatus of such a 
nature that the brakes can be set and released from the loco- 
motive. 

Section 6. On or before the first day of July, A. D. eighteen 
hundred and ninety-three, every such common carrier shall 
file with the Interstate Commerce Commission in Wash- 
ington a statement certified to under oath by the president 
and clerk of the corporation as the action of said corpora- 
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tion through its board of directors setting forth such de- 
tails with reference to the height, form, size and mechanism 
of freight-car couplers as it deems essential in order to ensure 
requisite uniformity, requisite automatic action and requisite 
safety in service, and also stating the number of freight cars 
owned by it and under its control, and also the number of 
other cars under its control by lease on the thirtieth of June, 
eighteen hundred and ninety-two, exclusive of those used 
solely for State traffic. Such statements shall be made upon 
blanks to be provided by the Interstate Commerce Commis- 
sion and the determination of such Commission in relation to 
the validity of the several statements received shall be final. 
If upon examining the statements so received said Interstate 
Commerce Commission is of opinion that companies owning 
at least sixty per cent, of the freight cars owned and con- 
trolled as aforesaid by companies which shall have duly filed 
statements as aforesaid have agreed upon such details of 
freight-car couplers as will ensure requisite uniformity, requi- 
site automatic action and requisite safety in service, and if 
said Commission is satisfied by bonds or otherwise that the 
royalties to be charged on any inventions involved in the 
details agreed upon as above shall not exceed a sum per 
coupler which it deems to be reasonable, said Commission 
shall thereupon declare and publish that couplers com- 
plying with such details so agreed upon shall thereafter 
until otherwise ordered according to law be the standard 
couplers for use in the freight car interstate service. 

Section 7. After the expiration of six months from the 
publication of such declaration by the Interstate Commerce 
Commission no common carrier subject to the provisions of 
the aforesaid act to regulate commerce shall put into use for 
the transportation of interstate freight traffic any new car 
belonging or leased to it or any old car belonging or leased 
to it which subsequently to said date has been sent to its shops 
for general repairs unless such car is equipped with standard 
couplers prescribed as aforesaid. 

Section 8. On and after the first day of January, eighteen 
hundred and ninety -seven, any such common carrier own- 
ing or having in its control freight cars equipped with 
standard couplers prescribed as aforesaid sufficient in num- 
ber to duly transport the interstate freight traffic coming to 
it from connecting lines may lawfully refuse to haul or to 
permit to be hauled over its line freight cars received from 



Digitized by VjOOQ IC 



164 CONVENTION OF RAILROAD COMMISSIONERS. 

such connecting lines unless such cars are duly equipped 
with such standard couplers. 

Section 9. On and after the first day of January, nineteen 
hundred, no such common carrier shall haul or permit to 
be hauled on its line for the transportation of interstate 
freight traffic any car which is not equipped with standard 
couplers prescribed as aforesaid. 

Section 10. An employe of any such common carrier 
who may be injured by any locomotive or car in use con- 
trary to the provisions of this act shall not be deemed guilty 
of contributory negligence in consequence of continuing in 
the employ of such carrier after the unlawful use of such 
locomotive or car has been brought to his knowledge. 



Exhibit F. 

A BILL to promote the safety of employes and travelers by compelling 
common carriers engaged in interstate commerce to equip their cars with 
automatic couplers and continuous brakes and their locomotives with 
driving-wheel brakes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That no com- 
mon carrier subject to the provisions of the act entitled "An 
act to regulate commerce," approved February fourth, eigh- 
teen hundred and eighty-seven, shall haul or permit to be 
hauled upon any railroad, after January first, eighteen hun- 
dred and ninety-seven, any freight car engaged in interstate 
commerce as defined in section one of said act, unless such 
car shall be equipped with automatic couplers so constructed 
as to couple by impact with the next car without the neces- 
sity of a person going between the cars, and so constructed 
as to be uncoupled without the necessity of a person going 
between the cars. 

Sec. 2. That no such common carrier shall haul or per- 
mit to be hauled anj' such car after January first, eighteen 
hundred and ninety-seven, unless such car shall be equipped 
with brakes that can be set and unset at any time from the 
locomotive hauling the train on which the car is. 

Sec. 3. That no such common carrier shall allow any 
locomotive to haul any such car after January first, eighteen 
hundred and ninety-three, unless such locomotive shall be 
equipped with driving-wheel brakes : Provided, That it shall 
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be lawful in case of accident or other emergency to tempo- 
rarily dispense with the use of such automatic couplers or 
continuous brakes or driving-wheel brakes. 

Sec. 4. That any such common carrier violating any of 
the provisions of this act shall be liable to a penalty of one 
hundred dollars for each and every such violation, to be re- 
covered in a suit or suits to be brought in the district court 
of the United States having jurisdiction in the locality where 
the violation shall have been committed, by the United States 
district attorney of such locality ; and it shall be the duty of 
such district attorney to bring such suits upon duly verified 
information being lodged with him of such violation having, 
occurred. 

Sec. 5. That the Interstate Commerce Commission in 
special cases may extend the time for compliance with the 
provisions of this act for a period not exceeding two years. 



Exhibit " G." 

A BILL providing for the adoption and use of a uniform standard auto- 
matic car coupler, and regulating the operation and control of freight 
trains used in interstate commerce, and providing for the greater safety 
of railroad employes, and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
President of the United States shall appoint a commission, 
of seven competent persons, one of whom shall be a master 
mechanic engaged in the construction of cars, one of whom 
shall be a person engaged in the coupling of cars, and one 
of whom shall be an officer or manager engaged in operat- 
ing a railroad, and the other persons shall be such as the 
President may select for their competency and ability, who 
shall be authorized to take testimony, administer oaths, and 
make practical tests and such investigations as they may 
deem expedient into the merits of any car couplers which 
may be presented to them. And it shall be their duty to 
take an expression of opinion of what car coupler is safest 
for employees and best for freight-car service of the differ- 
ent organizations who are engaged in the coupling of cars 
and handling of trains ; also to take the expression of opin- 
ion from the different railroad corporations and car owners 
of the United States who are subject to the provisions of the 
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act to regulate commerce approved February fourth, eigh- 
teen hundred and eighty-seven, which expression shall be 
in manner and form as they shall decide. And it shall be 
the duty of said corporations, and the organizations hereto- 
fore referred to, to give such expression of opinion of the 
best kind of coupler to be adopted for freight-car service in 
manner and form as said commission shall decide is proper, 
which said expression when so given shall be received by 
said commission and considered by them with due weight 
in reference to any conclusion or recommendation that they 
make. And it shall be tho duty of said commission to de- 
cide upon and find from the evidence and information 
before them what coupler is the safest and best for use upon 
freight cars, both for the safety of employees and the best 
for train service, and report their findings to the Interstate 
Commerce Commission for approval or rejection, and if their 
findings are approved their findings shall be transmitted to 
the President of the United States with the approval of the 
Interstate Commerce Commission indorsed thereon, and the 
President of the United States shall issue his proclamation 
declaring the coupler selected to be the standard safety car 
coupler to be used in interstate commerce. 

Sec. 2. That if the Interstate Commerce Commission do 
not approve the selection of a coupler made by the car-coup- 
ler commissioners, then the car-coupler commissioners shall 
report their proceedings and findings to Congress for further 
action. 

Sec. 3. That from and after the issuance of the proclama- 
tion by the President, as aforesaid, if it is issued, it shall be 
unlawful for any common carrier, or other person or corpo- 
ration, to construct, repair, or equip any freight car to be 
used in interstate commerce with any other than such stand- 
ard safety car coupler. 

Sec. 4. That it shall be the duty of every common car- 
rier subject to the provisions of an act entitled "An act to 
regulate commerce," approved February fourth, eighteen 
hundred and eighty-seven, and of every other person, firm, 
or company owning, leasing, or controlling freight cars used 
in interstate commerce, to equip at least ten per centum 
each year of the number of freight cars owned, leased, or 
controlled by them, respectively, with the safety car coupler 
aforesaid. 

Sec. 5. That it shall be the duty of every common carrier 
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subject to the provisions of an act entitled "An act to regu- 
late commerce," approved February fourth, eighteen hun- 
dred and eighty-seven, within ninety days after the passage 
of this act, to equip every locomotive engine used by it in 
the transportation of interstate traffic with the power brake 
known as a " driving-wheel brake." And it shall be the 
further duty of every such common carrier, as soon as prac- 
ticable after the passage of this act, to equip all freight cars 
used by it in the transportation of interstate traffic with the 
power or train brakes in common use, adapted for the 
application of the brakes by the engineer from the locomo- 
tive. 

Sec. 6. That it shall be unlawful for any common carrier 
subject to the provisions of an act entitled "An act to regu- 
late commerce," approved February fourth, eighteen hun- 
dred and eighty-seven, after January first, eighteen hundred 
and ninety-three, to run any train of cars in whole or in 
par teugaged in or intended for the transportation of interstate 
traffic that has not a sufficient number of cars in such train 
so equipped with power or train brakes that the engineer, 
from and by means of the locomotive drawing such train, 
•can control the speed of the train without requiring the 
brakeman to use the common hand brake for such purpose. 

Sec. 7. That any person or corporation engaged in inter- 
state commerce using any locomotive, car, or train contrary 
to the provisions of this act shall be held prima facie guilty 
of gross carelessness, and shall be absolutely liable for the 
death or injury of any employee or other person occurring 
from handling or working with such locomotive, car, or 
train then and there in use contrary to the provisions of 
this act. 

Sec. 8. That any person, company, or corporation using 
any locomotive, car, or train contrary to the provisions of 
this act shall be deemed guilty of a misdemeanor and be 
liable to a fine of five hundred dollars for each and every 
offense, recoverable in any district court of the United States 
where the offense has been committed. 

Sec. 9. That the Interstate Commerce Commission shall 
have power upon a showing which they deem reasonable to 
-extend the time within which any particular corporation, 
person, or company shall be required to comply with the 
provisions of this act: Provided, That from and after the 
year nineteen hundred any railroad company, corporation, 



Digitized by VjOOQ IC 



168 CONVENTION OP RAILROAD COMMISSIONERS. 

or person may refuse to accept or receive from any person, 
corporation, or company any car that is not equipped as re- 
quired by this act, and the company loading and starting 
said car without being properly equipped shall be liable for 
the damages, if any, resulting therefrom. 

Sec. 10. That within ninety days from the passage of this 
act the American Railway Association is authorized hereby 
to designate to the Interstate Commerce Commission the 
standard height of drawbars for freight cars, measured per- 
pendicular from the level of the tops of the rails to the cen- 
ters of the drawbars, and shall fix a maximum variation to 
be allowed between the drawbars of empty and loaded cars. 
Upon their determination being certified to the Interstate 
Commerce Commission, the Commission shall give notice of 
the standard fixed upon, at once, to all common carriers,, 
owners, or lessees engaged in interstate commerce in the 
United States by such means as the Commission may deem 
proper, and thereafter all cars built or repaired shall be of 
that standard : Provided also. That after six months from 
said notice no cars shall be used in interstate traffic which 
do not comply with the standard above provided for, either 
loaded or unloaded. Should said association fail to de- 
termine a standard as above provided, it shall be the duty 
of the Interstate Commerce Commission to do so. 

Sec. 11. That it shall be the duty of the commission pro- 
vided for in section two herein, in case it shall be appointed, 
to invite bids from all inventors who shall present automatic 
car couplers, stating in writing what they will accept from 
the United States Government for their patents. Such bids 
shall be accompanied by bonds to be approved by the com- 
mission to secure compliance therewith, and shall be reported 
by the commission to Congress; and upon the purchase of 
the patent by the Government and payment therefor, the 
same may be used or manufactured by any person free of 
all royalty or other charge. 

Sec. 12. That each commissioner, as herein provided, shall 
receive an annual salary of five thousand dollars. The com- 
mission shall appoint a secretary, who shall receive an annual 
salary of two thousand five hundred dollars. The commis- 
sion shall have authority to employ and fix the salary of a 
stenographer. The commission shall be furnished by the 
Interstate Commerce Commission with a suitable office and 
all necessary office supplies, to be paid for as hereinafter 
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provided. All the actual and necessary expenses of the 
commission, including all necessary expenses for transporta- 
tion incurred by the commission or their employees under 
their order, and the salaries above provided for shall be 
allowed and paid on presentation of itemized vouchers 
therefor approved by the chairman of the commission and 
the chairman of the Interstate Commerce Commission. 

Sec. 13. That, provided said commission is appointed by 
the President in pursuance of this act, the sum of seventy 
thousand dollars is hereby appropriated for the use and 
purpose of this act. 

Mr. Smith : Now, gentlemen, do you desire to hear all of 
these bills read? 

Mr. Whitman: I would suggest, Mr. Chairman, that the 
bills as drafted and as they appear in the report could be 
examined much more satisfactorily by the gentlemen of the 
Convention from reading them after adjournment rather 
than consuming time in going through them this afternoon. 
This could be made a special matter of business. Of 
course I am speaking for myself alone in making this sug- 
gestion. 

The Chairman : Do you make that as a motion ? 

Mr. Whitman: Not as a motion, but simply as a sug- 
gestion. 

Mr. Freeman: There are quite a number of commis- 
sioners here that go home to-night and quite a large num-. 
ber that go in the morning, and if anything at all is to 
be done on this subject it will have to be done this after- 
noon or in the absence of a large proportion of the members. 
It does seem to me that the Convention could give this mat- 
ter an hour or two, it being a matter concerning human 
life, as we have given over a day to the question of whether 
a certain item shall be on one page or another. I believe 
the people of the country are expecting that we shall at 
least take some notice of this subject, and that there is more 
feeling among the people all over the country in regard to 
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this than all the other measures we have been discussing. 
It does seem to me that we might stay here an hour or so 
this afternoon or have an evening session for the considera- 
tion of this question. 

Mr. Whitman: I am perfectly in accord with my friend, 
Mr. Freeman. I simply thought the Convention could study 
it more intelligently by reading the bills afterwards. It is 
not because I am disposed to cut off a discussion of the 
matter. I am perfectly willing to remain here. 

The Chairman : If you will put it in the form of a motion 
the Chair will submit the motion; but it does not feel au- 
thorized to do so otherwise. 

Mr. Whitman : Then I will make a motion to that effect. 

Mr. Smith, of Iowa : A member of the committee has ex- 
pressed a desire that the bill which was approved by three 
members of the committee and is regarded as the bill be read. 
It is Exhibit D. If there is no objection I will read it. 

The Chairman : I hear no objection. 

Mr. Whitman : Mr. Chairman, I will then withdraw my 
motion. 

(Mr. Smith then read Exhibit D.) 

Mr. Smith, of Iowa: Now, gentlemen, there has been 
some action taken before the respective committees of the 
Senate and the House since this report has been prepared, 
and Mr. Coffin, who has been here constantly and appeared 
before these committees, can make his statement of what has 
been done with reference to this question. It is the desire 
of the committee that Mr. Coffin be heard briefly upon this 
matter. 

The Chairman: Gentlemen, you have heard the sugges- 
tion of Mr. Smith. If there is no objection, Mr. Coffin will 
be requested to make his statement. 

Mr. Coffin: Mr. Chairman and gentlemen of the Con- 
vention, I am very glad of this opportunity to state before 
you the present status of attempted or desired legislation. 
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There have been something like fifteen different bills intro- 
duced in Congress — in the House and in the Senate — on this 
matter. The House committee, I can state to you, will report 
unanimously. I was told yesterday by the chairman of the 
subcommittee — I think it no breach of confidence — that the 
subcommittee would unanimously report a bill to the full 
committee and that the full committee would unanimously 
report that bill to the House, and that such bill would pass 
the House. He did not say what bill it was or what pro- 
visions it will contain. 

I have no fear at all but that some proper bill will be 
passed by the House. I have been with Mr. King and others 
before the Senate committee several times. Senator Cullom, 
chairman of that committee, said to me that his committee 
would not report any bill, and I am very anxious to tell you 
these words so that you may understand how the Senate 
Committee feels. He says that the utmost his committee 
would do would be to recommend a joint resolution by both 
Houses asking the Interstate Commerce Commission to in- 
vestigate and report on the necessity of any congressional 
legislation. I confess, Mr. Chairman, that when Senator 
Cullom said this I did feel somewhat indignant, after the 
unanimous action of this Convention of last year and the 
year before, asking Congress to act, and then for a Senate 
committee to say that all that they would do would be to 
refer it to the Interstate Commerce Commission for an in- 
vestigation and report to Congress if any action was neces- 
sary. Such is the position taken by the members of the 
committee. Senator Cullom is very anxious to have some- 
thing done and done immediately, and my desire is that 
there shall be not only a committee from this Convention on 
the matter already had in discussion here, but that a com- 
mittee on this matter of life to these men shall wait upcln 
that Senate committee and inform them that this body has 
acted over and over again. Unless something can be done 
now we shall get no action by the Senate on this matter. 
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Mr. Whitman : Mr. Chairman, in the first place, I would 
move that the report be accepted. I would like also to in- 
troduce a resolution. I fear, from the remarks which have 
been made here, that the indorsement by this Convention 
of any former bill might tend to embarrass the passage of 
some other to accomplish the desired result, and therefore 
I move the following : 

Resolved, That the chairman fill by appointment the va- 
cancies existing in the Committee on Safety Appliances, 
and that said committee be directed to urge upon Congress 
the immediate passage of such bill as may most effectively 
insure the equipment of freight cars throughout the country 
with uniform automatic couplers and with train brakes, 
and the equipment of locomotives with driving-wheel 
brakes. 

It seems to me that the utmost that this Convention can 
accomplish will be to do what it may to urge the passage of 
such a measure as may betaken up, without undertaking to 
determine just what bill shall be acted upon. 

Mr. King : Mr. Chairman, I would like to state that this 
is a matter which needs the most careful and serious atten- 
tion of railway commissioners. I think it the most im- 
portant measure we have before us, and we should consider 
it with all due care and interest. I would like the attention 
of the gentlemen while I say a few words. We have been 
very much dissatisfied with the results of our labors. We 
have found things much more complicated than we ex- 
pected. We supposed that Congress could readily get at the 
matter, but found they were seeking light, aud the first 
thing Congress asked about was, " What have you to pro- 
pose?" They are all in the dark, but there is one propo- 
sition that the people of this country are agreed upon, 
and that is, they want uniformity. It is shown that every 
day upon the railroads of this country a man and a half is 
killed. One and a half killed every day and some fifteen or 
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twenty injured in the service of these lines, and 90 per cent, 
comes from lack of uniformity in car-couplers. When this 
matter first came up Mr. Smith and Mr. Hill, of Virginia, 
and other gentlemen upon this floor entered into the dis- 
cussion, and I felt that it was all right, and that the master 
car-builders' coupler would be adopted eyentually by 
the railroads. Notwithstanding the force with which the 
Master Car Builders' Association have advanced their 
claim, I wish to say, and I want the gentlemen to bear 
rne out, that it is impossible for the railroad companies of 
this country to agree upon a coupler. One bill provides 
that should the vote be taken .upon the question it would be 
governed by a 60 per cent. vote. I do not believe that 20 
per cent, of the railroads would agree. In fact one gentle- 
man states that on a certain road all of the couplers have 
been changed from the master car-builders' type, and after 
using them for a period of time they have found it advisable 
to throw them away and go back to the old link and pin. 
What seems to me to be proper in this matter would be for 
Congress to create a commission, with nothing else to do but 
to take this question up and go over it thoroughly, get the 
views of different railroad companies, and make practical 
tests, and from that information and these tests decide upon 
the coupler to be adopted. My friend Mr. Smith is satisfied, 
I think, with the master car-builders' type of coupler which 
he has incorporated in his bill, but I want to give him the 
testimony right now that he can pass no bill through Con- 
gress that designates any particular type of coupler. It 
makes no difference whether his bill is right or wrong; he 
cannot pass it so long as it names any particular type. I 
don't think he can get over three members of Congress to 
support the proposition. He might get more than that, but 
I think he would have difficulty. How are we going to ar- 
rive at the conclusion as to which is the best coupler? The 
Atchison, Topeka and Santa Fe system uses one kind, the 
Pennsylvania another, and other roads and systems prefer 
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entirely different types. Railroad companies in this country 
have been trying couplers and abandoning them. It is an 
open question and one upon which we want to secure action 
that will result in something. It is useless to recommend 
to Congress a bill that we know will not pass, as they are 
not generally well enough informed, and we do not inform 
them. With the experience I have had in railroad matters 
in this connection, I am satisfied that we will never get this 
question settled until it is settled by a commission. Let 
its members decide upon some uniform course, and let it be 
provided further that this commission shall take the vote 
of the railroad companies, make practical tests of the differ- 
ent couplers, and ascertain from the patentees how much they 
will take for their inventions ; so I want to urge upon this 
Convention to take some such action. We have been stand- 
ing at the door of Congress too long ; we have been before 
the Senate and House committees to no avail. You will be 
compelled to formulate something upon which Congress can 
unite. I believe with Mr. Coffin that the real status of the 
case is that the Senate committee would not be willing to 
do anything but pass a resolution of inquiry. I am in- 
formed that the House Committee on Interstate Commerce 
propose a bill providing at a certain time freight cars shall 
be equipped with automatic couplers so constructed as to 
couple by impact, but providing for no definite type; but 
railroads can never agree with that provision. That will 
be going from bad to worse, for we have seen enough of 
this to know that when you attempt to force a railroad to 
do something that is not definite you cannot succeed. 

I have sought to get the benefit of what others know. I 
am very much discouraged. I believe that legislation on 
this subject is a long way off; that the railroads of this 
country to-day are determined that there shall be no such 
legislation ; that we will not get any legislation until we 
unite on a commission. When your committee visited New 
York for the purpose of hearing those interested, its mem- 
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bers had nothing unitedly to propose; neither did the rail- 
roads or employes; but, on the other hand, we now have 
four bills which different members of the committee have 
framed. 

It is true that we are not sufficiently informed upon the 
subject to determine what is the best coupler, because none 
has been sufficiently well established. I am not ready to 
say what type is the best, and I have provided in this bill 
of mine that that shall be left to a commission consisting of 
seven members, to be appointed by the President, one of 
whom shall be a master mechanic, another a person engaged 
in coupling cars, another a railroad manager or officer, and 
the others such as the President may select for their compe- 
tency and ability ; and I provide that they shall take the 
question up and, to make it doubly sure, that they shall re- 
port their findings to the Interstate Commerce Commission 
for approval, and, if approved, the President shall issue a 
proclamation declaring that the coupler selected shall be 
adopted by all carriers engaged in interstate commerce. 

Mr. Freeman : I am extremely sorry to hear any gentle- 
man rise on the floor of this Convention and say it is useless 
for us to undertake to do anything to further the saving of 
so many lives and the saving of so much useless suffering. 
I do not believe in that doctrine. I believe that if the gen- 
tlemen of this Convention will only express themselves in 
their own States in support of this matter,- if they will only 
take pains to influence legislation in their States and the 
passage of resolutions by legislatures insisting on Senators 
and Representatives in Congress giving attention to the 
matter, they can accomplish something. I do not believe 
that the people of this country are going to stand this con- 
tinual drain on human life to satisfy the whims of railroad 
companies. There is not a single legislature in this country 
that the members of this Convention cannot induce to pass 
appropriate resolutions if an earnest canvass is made. This 
is a matter which affects thousands of families. It affects 
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the widows and orphans, and it seems to me that we should 
not come here and do nothing, for I do not believe in that doc- 
trine. I do not believe we can select any particular type of 
coupler ; I do not believe we can recommend any single bill 
that these gentlemen have produced ; but we can make our 
weight felt here and make it felt at home. We cannot do 
anything unless we begin, unless we use every means in our 
power; and certainly we can use means which I think are 
effective. 

The Secretary : Mr. Chairman and gentlemen, it is with 
great diffidence that I presume to occupy any of your time, 
but I wish to say that I am in hearty accord with what the 
gentleman from Rhode Island has said. We are all aware 
of the awful loss of life and limb attendant upon the duties 
of the railroad employe and from which he and his are suf- 
fering. It has been my duty and privilege to appear be- 
fore the congressional committees in regard to this mat- 
ter a number of times. Let me ask how is the proposed 
committee of this Convention to meet the first question that 
the committees of both the House and Senate will ask? 
That question will be, What legislation do you propose ? 
Or, What bill would you suggest? Your committee of last 
year, of which I have been the secretary, has endeavored to 
arrive at a conclusion, and what is the result? There 
were five gentlemen on that committee, and four bills 
emanating from- them have been presented to Congress. 
While we can go there and ask legislation, we must go there 
with something definite if we hope to accomplish anything, 
for we shall be met at once by Senator Cullom's committee 
in the Senate and Mr. Wise's committee in the House with 
*' What bill do you propose ? " " What bill have you to 
offer?" " Why, gentlemen, the last committee from your 
national convention was here before us with four bills." If 
you cannot agree upon a measure, how can we, who are not 
familiar with the subject? 

That is the serious difficulty which attended anything we 
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have yet undertaken to do there, I think. Therefore, while 
this Convention can well urge on Congress the necessity for 
legislation, if you send a committee up there with nothing 
definite to present and recommend, it will amount to noth- 
ing, for, I repeat, they will stop you right at the door and 
ask, What definite remedy do you propose? 

Mr. Buckley: Mr. Chairman, I have but a word to say. 
In my little experience in railroading I have ascertained 
that it is the rule among railroad men, as a general thins:, 
to endeavor to secure and adopt the best appliances that are 
in the market, from time to time, as fast as they can con- 
sistently with the earning power of their property. Now, I 
doubt very much whether you will find a railroad company 
in the United States to-day that is not perfectly willing to 
join hands in the adoption of any improvement in the way 
of car-couplers or other appliances for the protection of life, 
limb, or property. You are all aware that on different lines 
different automatic car-couplers are in use and have been 
for years. I presume that if one of you should make a visit 
to the United States Patent Office in this city you would be 
surprised to observe the different forms and contrivances 
that have been invented for this single purpose. They cer- 
tainly run into many thousands, and many thousands have 
also been tried and thrown away. 

Many of you gentlemen will remember that a very few years 
ago a coupler was used which had three links. The cars to 
be coupled were backed up together and the man who was to 
do the coupling went between them. That became imprac- 
ticable because it involved so much time. There was too 
much slack between the cars, consequently the property was 
often destroyed. The railroad companies of their own motion 
made the advancement to the link and pin, and are now mak- 
ing the advance from the link and pin to automatic as fast 
as the couplers can be tested and they can satisfy themselves 
that the necessary improvements for a standard coupler can 
be made. Of course, this is a matter very important to this 
12 
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Convention, the public at large, and the railroad companies. 
Of course, any radical change means the expenditure of 
thousands and thousands of dollars, and whatever good 
might be done the railroad companies would certainly have 
the right to test for themselves and not have devices thrust 
upon them in such a manner that they would be compelled 
to lose money on experiments. Now, the suggestion of the 
gentleman, Mr. King, for the appointment of a commission 
to investigate and confer with the different railroads of the 
United States and ascertain what, in their judgments, would 
be a practical uniform coupler, in my opinion, is about the 
right thing. Whether or not you can accomplish anything 
remains to be seen ; but, as your reports show, the different 
railroad compauiesof the country are not a unit. They have 
the Blackstone on the Chicago and Alton and in the Eastern 
{States they have the Janney. The Janney and Miller do 
not operate together without a link or change of head, con- 
sequently they are not interchangeable. I am satisfied that 
the railroad companies are perfectly willing, as fast as they 
can be convinced of the utility of these improvements, to 
adopt them ; and therefore I hope the Convention will rec- 
ognize that fact and give them at least an opportunity to 
defend themselves. 

The Chairman: It is the desire of several members that 
the resolution be again read. 

Mr. Whitman's resolution was read as follows : 

Resolved, That the chairman fill by appointment the va- 
cancies existing in the Committee on Safety Appliances, and 
that said committee be directed to urge upon Congress the 
immediate passage of such bill as may most effectually in- 
sure the equipment of freight cars throughout the country 
with uniform automatic couplers and with train brakes and 
the equipment of locomotives with driving-wheel brakes. 

The Chairman: The question is on the adoption of Mr. 
Whitman's resolution. 

The resolution was adopted. 
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Mr. Woodruff : I have only one motion to make, and 
that is that the Secretary transmit to the various railroad 
commissioners of the United States copies of the four bills 
prepared by the members of that committee and request 
them to immediately, or as soon as possible, report to him 
their preference, and the bill that shall have the majority 
of expressions hi its favor shall be the bill to be pushed by 
this committee. 

Mr. Hastings: I would suggest, Mr. Chairman, that in- 
stead of saying " majority " that we say the " largest num- 
ber," because it may be possible there will not be a majority 
in favor of any one. 

Mr. Woodruff: I am willing to say plurality. 

Mr. Smith, of Iowa : It is probably due to the Convention 
to make some explanation of the causes that led up to this 
multiplicity of bills on the part of the committee. It is 
certainly the desire and intention of the committee to have 
one bill, and to that end they had a conference immediately 
after the hearing, which lasted until a late hour. 

Mr. Whitman : If Mr. Smith will pardon me, it is now 
half past four. I have been informed that a large number 
of members desire to go home this evening. Now, if there 
is any work to be done I think we ought to get at it. 

Mr. Smith, of Iowa : I desire just the same to make an 
explanation as to how this multiplied of bills came about. 
It was agreed that each member should go home, prepare a 
bill and submit a draft to the others, and the bill which 
received the majority vote of the five members of the com- 
mittee was to be the bill. I prepared a bill and submitted 
it to the other members of the committee, and Mr. Hill, of 
Virginia, and Mr. Rogers,, of New York, approved of my 
bill. Their letters are on file with the committee. That 
gave my bill a majority of the committee. Afterwards Mr. 
Rogers prepared a bill of his own and had it presented, and 
then Mr. King prepared a bill and had it presented, and Mr. 
Crocker prepared a bill and had it presented, but before this 
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was done the bill I had prepared had received the majority 
vote of the committee. This explanation is due the com- 
mittee, and I beg pardon for taking the time of the Conven- 
tion, but felt that it was imperative. 

The Chairman: The question is on the motion of Mr. 
Woodruff that the Secretary transmit a copy of each of these 
four bills to the various railroad commissioners and ask 
their preferences. 

The Secretary : Are they to be canvassed by States or 
by commissioners individually? 

Mr. Woodruff : For an expression of personal preference. 

The Chairman : Unless I hear to the contrary, the vote 
will be taken by States. 

To this no objection was made, and the motion was agreed 
to. 

The Chairman: The next business is the report of the 
Committee on Railway Legislation. 

Mr. Woodruff: Mr. Chairman and gentlemen, this will 
be the shortest report which has been presented to the Con- 
vention and, I suppose, will be the more acceptable to you. 

REPORT OF COMMITTEE ON RAILWAY LEGISLATION. 

It will be remembered that at our first general conference, 
in March, 1889, a committee was appointed on " Railway 
Legislation: How to obtain harmony in." This committee, 
of which Mr. Crocker, of Massachusetts, was chairman, made 
an exhaustive report at the conference in May, 1890, in 
which the lack of harmony in legislation affecting railroad 
traffic was classified under two divisions — first, lack of har- 
mony between congressional and State legislation, and, sec- 
ond, lack of harmony between the legislation of the respective 
States. The committee considered at length the importance 
of harmony, and submitted a number of subjects upon which 
greater harmony in legislation might and ought to be se- 
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cured, and in conclusion offered the following resolution, 
which was adopted, viz: 

"Resolved, That it is expedient that the laws of the several 
States should be in exact harmony with the provisions of 
the Interstate Commerce act on the following topics: 

" The definition and prohibition of unjust discrimination. 

"The prohibition of undue and unreasonable preferences 
and advantages. 

"The requirement of equal facilities for the interchange 
of traffic. 

" The regulation of the relations between rates of compen- 
sation to be allowed for long and short hauls. 

" The regulations as to printing and posting rates, fares, 
and charges. 

" The regulations as to notice to be given of advances and 
reductions in rates; and 

" The penalties for false billing, false classification, false 
weighing, etc." 

The committee did not in this report fully discuss the di- 
versity in the laws of the various States as between them- 
selves, and this branch of the subject was recommitted for 
further consideration and report at the next conference. As, 
however, little or nothing had been accomplished between 
the sessions of the conference in 1890 and 1891 in securing 
harmony between congressional and State legislation, and 
nothing at all towards harmony in the legislation of the 
States, the committee made no formal report last year, but 
requested that it might still be considered in charge of the 
matter. Subsequently Judge Cooley, chairman of the con- 
ference, in accordance with the authority vested in him, 
excused Mr. Crocker from further service, at his own re- 
quest, and made up the committee as at present constituted. 

Your committee find no occasion to reconsider the sub- 
ject, so far as heretofore presented. Not only the annoy- 
ances, but the serious uncertainties of interpretation and 
the unnecessary litigation caused b}' lack of harmony is ad- 
mitted by all. The statement of evils resulting from diver- 
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sities in State legislation on certain other subjects, as ex- 
pressed by a member of the American Bar Association, 
applies with full force to the laws affecting railroads and 
railroad traffic. He says : 

u The continuing diversity of the laws of the various 
States and Territories upon the subjects in question causes 
constant and gross waste of capital by suitors and of skilled 
labor by bench and bar ; occasions long delays, which are 
substantial denials of justice; facilitates various admitted 
immoralities and issues in uncertainty of law, which Burke 
aptly describes as ' the essence of tyranny.' " 

The more the subject is investigated the more herculean 
appears the task of bringing about uniformity even in the 
most general features and most essential requirements. We 
are not aware that any substantial progress has been made 
as regards harmonizing our State legislation with that of 
Congress, as suggested two years ago, and the work done 
as regards the legislation of the several States has been of 
very preliminary character. The former chairman of this 
committee had an examination made of the statutes of 
fifteen of the States and a brief notation of the railway legis* 
lation in those States classified under the following seven 
heads: 

"A." Accommodations, facilities, etc. ; 

" B." Rates of freight, fare, etc.; 

" C." Relations with other roads ; 

" D." Regulations for transportation ; 

" E." Regulations for safety of public not passengers; 

" F." Liability of corporations ; 

" G." Miscellaneous ; 

Each of these heads being subdivided appropriately for 
reference, as illustrated by the following subdivision of the 
heading "A": 
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I. General duty to supply reasonable accommoda- 
tions and transportation. 
II. Duty at particular places. 

III. Specific passenger-service accommodations: 
(a.) Baggage. 

(b.) Train time, schedules, etc. 

IV. Specific freight-service accommodations: 
(a.) Live stock. 

(b.) Grain. 

(c.) Private track connections, 
(d.) Continuous carriage. 
(e.) Sundries. 

V. Discrimination in accommodations, etc. 

These notes alone cover an hundred pages of large-sized 
cap, from which some idea can be gained of the magnitude 
of the proposed work, of which this is but a preliminary 
step. 

Perhaps the most practical movement towards securing 
uniformity has been that made under the resolution of the 
)ast session of the Massachusetts legislature, requesting the 
railroad commissioners of that State to confer with the com- 
missioners of the other New England States as to the extent 
to which harmony between the laws of said States is desir- 
able and the manner in which it can be secured. Under 
this resolution a conference of the commissioners from all 
those States was held in Boston on the eleventh of last De- 
cember, at which the following resolution was unanimously 
adopted, viz: 

" Resolved, That we deem it expedient that a compilation 
of the steam railroad laws of the New England States and 
of the State of New York should be prepared and printed, 
such laws to be so arranged as to facilitate a comparison of 
cognate provisions, but omitting from such compilation any 
laws not general in their character." 
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It is believed by your committee that this compilation 
when completed and published will afford a very valuable 
foundation for intelligent work in securing harmony in this 
branch of legislation, not only among the States mentioned r 
but throughout the country. In the meantime the practical 
question is, what is the best thing this conference can do 
towards attaining the end in view. It is well known to all 
that for many years organized efforts have been made by 
various associations towards securing uniformity of legisla- 
tion, particularly as related to marriage and divorce, descent 
and distribution of property, and negotiable paper, and it 
has been generally conceded that the most effective agency 
for this purpose would be the formation in each State and 
Territory of a commission on uniformity of laws. Such a 
commission has already been formed in some half dozen 
States, and your committee feel that more can be accom- 
plished by helping to secure the appointment of such com- 
missions in our respective States and then aiding them in 
their work than by separate action of our own. We there- 
fore recommend the passage of the following resolution, be- 
ing essentially the same as that passed at the last meeting of 
the American Bar Association, viz : 

" Resolved, That this conference recommends the passage 
by each State and by Congress for the Territories and Dis- 
trict of Columbia of an act similar to the acts passed by the 
States of New York, Pennsylvania, Massachusetts, Michigan, 
New Jersey, and Delaware for the promotion of uniform 
laws and pledges itself to a hearty co-operation both in the 
creation and work of the commissions appointed." 

Your committee further feel that if it is thought best that 
a committee ou " railway legislation " should be continued, 
commissioners from other States representing other sections 
should take the place of the present members. They there- 
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fore respectfully ask that their report be accepted and the 
committee discharged. 

Geo. M. Woodruff, 

Chairman. 
Washington, D. C, April 13, 1892. 

Mr. Woodruff : I would say of two members appointed 
upon this committee that their terms of office have expired 
and it leaves but four. Ex-Governor Pingree, of Vermont, 
has examined the report and it is accepted by him!. Col. 
Morrison, another member, has examined and, I believe, 
approved the report. Mr. Shorter, of Alabama, the only 
other member, is not here and has not seen it. 

One word more in regard to the action that has been 
taken. In our State we have had no session of the legisla- 
ture. In Massachusetts the railroad commissioners endorsed 
the recommendation of the meeting that was held in De- 
cember and the matter is under consideration before the 
railroad committee. But that committee, though expected 
to report last week, did not do so, and I suppose has taken 
no action. The chairman of the Committee of the American 
Bar Association appeared before the House Judiciary Com- 
mittee, but I am informed that no committee whose investi- 
gations will involve the expenditure of money will be ap- 
pointed by this Congress. 

Mr. Whitman : I move that the report be accepted and 
adopted. 

The Chairman : The report includes the resolution. 

The motion was agreed to. 

Mr. Woodruff: Hon. W. D. Dabney, who is connected 
with the Interstate Commerce Commission, has given this 
subject a large amount of study and prepared a statement 
upon it. Whether it takes the position taken by the com- 
mittee or whether it is adverse, or what its nature is, we are 
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entirely ignorant, but I would ask that he be requested to 
present the paper. 

Mr. Whitman : I move that the paper be presented aud 
printed in the record of the proceedings. 

The motion was agreed to. 



W. D. DABNEY S PAPER. 

A correct diagnosis of disease is the first essential to its 
successful treatment. This truth ap plies with no less force 
to disorders and defects in the operation of economic systems, 
such as a country's means of transportation, than it does to 
the maladies of the human body. A condition precedent 
to such a diagnosis is thorough knowledge of the system 
or body in which the disease is manifested and of the laws 
by which its workings are governed. If this system is 
composed of many different parts, members, or groups, the 
requisite knowledge must extend to the internal structure 
and arrangement of each group and the local laws govern- 
ing the same, as well as to the structure and functions of the 
system as a whole and the laws governing the whole. This 
is particularly true if the different groups of the system 
have had their origin and development under conditions of 
comparative isolation from other groups and under laws, 
both economic and statutory, peculiar to themselves. As the 
different and once comparatively independent groups become 
unified into a homogeneous whole, the local laws applying 
in each may be found more or less in conflict with the 
general law which from the accomplished fact of unification 
has become a necessity. 

These remarks have been made as preliminary to a plea 
for a thorough study of the railway laws of the several 
States of the Union in their bearing and effect upon the 
operation and enforcement of the national act to regulate 
commerce, and also, it may be added, of ascertaining whether 
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the latter may not be susceptible of improvement in certain 
particulars. 

A systematic study of local laws, or, more properly, of 
the attitude of the different States towards carriers engaged 
in transportation within their limits — for frequently this 
attitude is most clearly shown by the absence of any regu- 
lative legislation — is the prime requisite to the attainment 
of what the resolution of March, 1889, shows to be one of 
the leading purposes of this Convention, viz., " perfecting 
uniform legislation and regulation concerning the super- 
vision of railroads." 

The effect upon national legislation of the attitude of the 
individual States towards the railway carriers within their 
limits, I believe, will be found to be far more considerable 
than is commonly supposed. The States' failure to co-oper- 
ate may result in practically defeating in many important 
particulars the objects sought to be accomplished by the 
enactment of Federal laws upon this subject. Without any 
such design on the part of the States, their local laws and 
regulations, or, more usually, the mere absence of State 
regulations, may operate to greatly impair the effectiveness 
of the commercial laws and regulations of the Union. The 
actual situation discloses various instances of unintentional, 
though no less complete nullification of Federal law, re- 
sulting from the action, or rather the non-action, of a single 
State. 

Unlike the doctrine of nullification by a State of Federal 
laws, once held by some as a political creed, the more im- 
portant results of this modern anomaly are frequently mani- 
fested beyond the limits of the State which actually or 
passively has occasioned it. 

This is strikingly illustrated by the fact that the Inter- 
state Commerce Commission, very soon after its organiza- 
tion, found it necessary to announce the principle, which has 
been consistently adhered to, that the competition of a rail- 
road carrying traffic between points in the same State might 
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justify its rivals in taking interstate traffic without regard 
to the general rule of the 4th section of the act in respect to 
long and short hauls. It cannot be doubted that this ruling 
of the Commission was wise. Under the existing law, in- 
deed, which expressly excludes from its provisions trans- 
portation confined within a single State, the ruling was abso- 
lutely essential to the protection of interstate roads competing 
with the State road. 

And yet — without expressing any opinion as to the wisdom 
of the purpose — it may be confidently asserted that Congress 
intended by the 4th section of the law to declare as a general 
regulation of commerce by railroads, subject to as few excep- 
tions as possible, the prohibition of a greater charge for a 
shorter than for a longer haul. 

It could hardly have been contemplated that this general 
principle of regulation might be nullified, as in effect it 
sometimes has been, by the attitude of the individual States 
towards carriers within their own limits; and does it not 
seem probable that Congress, had its attention been clearly 
directed to the intimate and inevitable effect upon interstate 
commerce of unregulated commerce within State limits, 
would either have greatly extended the general scope of the 
Federal law or else have modified in important particulars 
the provisions of the 4th section thereof? 

But the effect produced upon interstate commerce by the 
action of carriers within a single State in transportation, 
subject only to the laws of that State, is by no means con- 
fined to the case of directly competing carriers, having one 
or both termini of their routes in common. It exists and 
is potent and sometimes seriously disturbing under circum- 
stances where yet it may not be sufficiently direct to secure 
recognition as a justification for departing from the general 
rule of the long and short haul. 

An illustration of the disturbing influence which roads 
engaged in transportation between points in the same State 
might exert upon numerous other roads engaged in inter- 



Digitized by 



Google 



PAPER OF W. D. DABNEY. 189 

state commerce between points in other States is found on 
the one hand in the lines connecting St. Louis with Kansas 
City, both in the same State, and on the other hand in the 
lines connecting Chicago with Omaha and other cities on 
the Missouri river, in Nebraska, Iowa, Kansas, aud Mis- 
souri. The pressure of commercial forces operating through- 
out many years has, after repeated conflicts, resulted in a 
certain agreed percentage of difference between the railroad 
rates from eastern points to Chicago and St. Louis respect- 
ively, the latter being charged a somewhat higher rate from 
the east than the former. 

In obedience to a commercial necessity which experience 
has proven to be irresistible, the rates from Chicago to all 
points on the Missouri river from Kansas City to Omaha, 
inclusive, are made greater by a fixed percentage than the 
rates from St. Louis to the same points, and all these points 
have the same rates from Chicago and the same rates from 
St. Louis. A disturbance of this adjustment in the rates 
from either Chicago or St. Louis to either Kansas City, 
Omaha, or any intermediate Missouri River point has, 
whenever attempted, introduced serious trouble, confusion, 
rate wars, and discriminations injurious alike to the inter- 
ests of shippers and of carriers, through the whole region 
between Chicago and the Missouri river. No detailed ex- 
planation of the causes of this fact need be entered upon 
here. -As a fact it is perfectly well established. The rate 
from St. Louis to Kansas City, for instance, if these general 
evils are to be avoided, must be maintained at a uniform 
ratio to the rate from Chicago to Omaha. Secret rebates 
from the published rate from St. Louis to Kansas City will, 
if long continued and applied to any considerable and im- 
portant line of traffic, inevitably affect injuriously the roads 
carrying the same line of traffic between Chicago and 
Omaha. A resort to rebates or other devices to retain 
their business is forbidden by the Interstate Commerce 
act to the latter roads; but the lines carrying between 



Digitized by VjOOQ IC 



190 CONVENTION OF RAILROAD COMMISSIONERS. 

St. Louis and Kansas City, the transportation being con- 
fined within the limits of a single State, are not re- 
stricted in this respect by Federal law. Unless the State 
of Missouri forbids by law the use by carriers of rebates and 
other similar devices to secure traffic, it is plain that the 
voluntary self-restraint of the Missouri roads can alone be 
relied on to preserve a status of justice and commercial 
equilibrium throughout a vast territory wholly beyond the 
borders of that State. Fortunately through the medium of 
the railway associations the self-restraint necessary to main- 
tain the proper equilibrium has generally of late years been 
practiced — at least in the territory which has been referred 
to in illustration ; but it is evident that the absence of State 
laws in harmony with Federal laws may very likely result, 
if not in complete nullification of Federal laws, at least 
in rendering them far more difficult of enforcement than 
they would be if aided by harmonious State legislation. A 
railway carrier of interstate traffic is not likely under ordi- 
nary circumstances to render other than a compulsory 
obedience to the law when obedience affords the oppor- 
tunity to other carriers not subject to legal restrictions to 
take away its business by resorting to devices which the 
law forbids to it. 

Another respect in which State laws and regulations ma}% 
though confined in terms to business wholly within a single 
State, have a decided bearing on interstate business, is 
through the fixing of maximum rates either directly by 
State laws or by State commissions. 

The reasonableness of a carrier's rates on interstate busi- 
ness must depend to some extent upon the amount of the 
carrier's earnings from all its business. Where a line of 
railroad traverses several States, its earnings will be derived 
in part from traffic within each State and in partfrom traffic 
among the several States. 

Should one State by legislation or by a commission fix 
charges at figures deemed unremunerative by the carriers, 
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the attempt would probably be made to compensate the loss 
by increased charges on traffic beyond the control of such 
State. The traffic additionally burdeued might be either 
interstate in its character or it may be wholly within the 
limits of some other State where charges are not limited by 
pdblic authority. In either case the bearing and effect of 
the law of a single State upon one, or perhaps several, other 
States is apparent enough to warrant further inquiry into 
the matter than has as yet been made. 

It is also plain that the purpose of Oongress in prohibit- 
ing railway pooling may often be frustrated by purchases, 
leases, and consolidations of railroad companies under the 
authority of State laws. One of the principal arguments 
against the anti-pooling section of the Interstate Commerce 
law has been that it would force competitive lines of railway 
into the still more intimate relations arising from consoli- 
dations and leases. 

The unification and subjection to a common control by 
these methods, of lines formerly independent and sometimes 
competitive has undoubtedly proceeded to a very consider- 
able extent since the enactment of the act to regulate com- 
merce, though whether this has been in consequence of the 
anti-pooling section, or whether it would have occurred even 
had that section not been enacted, has been questioned. 
But that its effect has been to defeat, in great measure, the 
object of that section hardly admits of doubt. Whether 
that object was wise or unwise, and whether consequently 
the action of the carriers in partially defeating it by resort- 
ing to consolidations and leases of competing lines has been 
detrimental or beneficial to the public interests, it is beyond 
the province of this paper to discuss. The present purpose 
is merely to show how national laws and regulations, 
framed to prevent what Congress deems to be a practice 
detrimental to the public, may be deprived of their intended 
effect by the action of one or more of the States. 

It is conceded by the majority even of those persons who 
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favor pooling as a means of promoting stability in traffic 
charges and preventing unjust discriminations that consoli- 
dation of railways may be carried to dangerous extremes. 
The more conservative advocates of pooling also admit that 
pooling agreements should be, to some extent at least, subject 
to the sanction and approval of some public tribunal; but 
where consolidations, purchases, or leases are effected under 
the authority of State laws there can be no opportunity for 
the Federal authorities to give any valid sanction or to ex- 
press any effective disapproval of the arrangement. Yet the 
effect of consolidations under State authority may extend 
with equal force to interstate traffic as to traffic within a 
single State, and may be far more potent in checking and 
limiting competition in transportation between the States 
than any mere pooling agreement could possibly be. These 
brief suggestions show how State action may defeat the policy 
of Congress looking to prevent restraints on competition in 
interstate transportation by railroads. Should the policy of 
the national legislature in this respect be altered at some 
future time — that is, should it be deemed expedient to legal- 
ize pooling, subject to proper supervision by the Interstate 
Commerce Commission or other Federal authority — it may 
possibly be found that State constitutions and laws forbid- 
ding the unification in any form of the interests of compet- 
ing lines will be found in conflict with such a policy. Nearly 
all railway companies owe their origin to State legislation, 
and are subject only to State laws pertaining to the owner- 
ship and management of other roads than their own, either 
directly or indirectly, through the purchase of controlling 
interests in stock. The bearing of this fact upon national 
regulations of commerce is worthy of careful attention. The 
unification of interests of different railroads, under such cir- 
cumstances as seriously to affect interstate commerce, usu- 
ally requires the co-operation of two or more States in legis- 
lating to that end. 

It is important, therefore, to know what are the laws of 
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each State in respect to the rights of railroad companies of 
other States to consolidate with companies of its own cre- 
ation, and this whether the consolidation or other unifica- 
tion of interests apply to continuous or non-competitive 
or to parallel or otherwise competitive lines. 

Consolidations or acquisition into a single hand of con- 
trolling interests in several different properties, have usually 
been found to occur first along continuous lines, and the 
consolidation of competing lines has generally followed 
upon and in large measure as a consequence of the first kind 
of consolidation. 

The unification of different but continuous lines into a 
single through route between distant termini usually means 
the addition of a new competing line between those termini, 
where, perhaps, a sufficient number of lines to secure health- 
ful competition and accommodate all the business, already 
exist. 

The opening of unnecessary routes in this way has some- 
times been found seriously detrimental, not only to the in- 
terests of existing lines, but to the general commercial 
interests of the country. It therefore suggests another aspect 
in which a study of State railway laws may be important 
from a national point of view. 

One may at first be disposed to think, when a comprehen- 
sive study of State railway laws is suggested, that its chief 
value would be to bring within a single field of view, for 
purposes of comparative study and investigation, those pro- 
visions of legislation in different jurisdictions designed for 
the purpose of regulating the traffic charges of railways and 
providing machinery for adjusting the relative rights of 
carriers and communities dependent upon them, in cases 
which the ordinary courts are incompetent to meet; but 
further reflection leads to the conclusion that this is much 
too narrow a view. As has already been shown, the attitude 
of a single State toward its railroads, as manifested by 
the presence or absence of laws imposing regulations on 
13 
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transportation within its limits often directly affects inter- 
state transportation. But there are statutory provisions in 
a number of States besides those enacted with the immediate 
purpose of regulating the commercial relations between car- 
riers and their patrons which have a powerful indirect bear- 
ing upon the subject. They have a bearing not simply 
upon the commerce under the regulative jurisdiction of a 
single State, but they may very greatly affect that commerce 
il among the several States" which Congress alone cau con- 
stitutionally regulate. For example, the restrictions or the 
absence of restrictions in the several States upon the power 
of corporations to organize for the construction of railways, 
especially in connection with the privileges or rights con- 
ferred by the laws of one State upon the railway corpora- 
tions of another in respect to leases, consolidations, traffic 
agreements, &c, have a very powerful and sometimes preju- 
dicial influence upon the efforts of Congress to maintain a 
proper status of commercial rights throughout its wide 
domain. 

A notable and familiar instance may be cited of the con- 
struction of new lines and the opening of a new route under 
circumstances which caused serious disturbance of commer- 
cial relations throughout a vast region, beyond, as well as 
within the limits of the States through which the new route 
extended. 

The free railroad law of New York, where no special act 
of incorporation is required, enabled the West Shore road 
to be constructed, paralleling the New York Central from 
New York to Buffalo, opening up practically no new traffic 
and responding to no well-founded public demand. 

Under the operation of the laws of New York and States 
west thereof, the new line entered into business connections 
of an intimate character with lines of the latter States, form- 
ing a new through route to Chicago. Over the route thus 
formed a fight for its " share of the traffic " was at once be- 
gun, resulting in a war of rates, with all the attendant evils 
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of unjust discriminations and widely fluctuating charges 
throughout nearly the whole territory north of the Potomac 
and Ohio rivers and east of the Mississippi. The final and 
inevitable result was the absorption of the new route by the 
New York Central, and the additions of that much neces- 
sary capitalization to the aggregate cost of the great trunk 
lines. The burden of producing a revenue on this capital- 
ization rests largely upon " interstate commerce." 

The history of this transaction has been repeated more 
than once in other parts of the country. 

Where a special charter is required for the construction 
of a new railroad, or where the permission of some public 
board must be first obtained for the opening of additional 
lines, as some States provide, there is some safeguard against 
the formation of unnecessary new routes and dangerous 
overconstruction ; but the question is so broad and the 
policy of a single State maj' be so far-reaching in its effect 
on other States that it has become one of general national 
concern. 

It is eminently a question for the careful consideration of 
Congress as well as of the several States. 

While uniformity, or at least harmonj r , in the regulative 
laws of the several States and of Congress is desirable, it 
does not follow that it must be attained by conforming State 
laws to existing Federal legislation. It may be found wise 
to modify the latter to some extent to meet conditions re- 
sulting from the existence of the former. 

The question of the constitutional right of Congress to 
take jurisdiction of commerce confined within the limits of 
the States for the purpose, as could be plausibly urged, of 
efficiently exercising its power to " regulate commerce among 
the several States " is one upon which a difference of opinion 
exists. There appears to be no direct adjudication of the 
question in the courts, though there are numerous dicta of 
eminent judges denying, either expressly or by plain impli- 
cation, the existence of any such power. The Interstate Corn- 
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merce law clearly excludes all strictly State traffic from the 
operation of its provisions; yet eminent jurists are known 
to entertain the opinion that the close interdependence be- 
tween interstate traffic and traffic confined within State 
limits would justify Congress in exercising the power here 
referred to. Unless, however, the necessity for congressional 
interference be very plain and urgent, it would surely be 
better that this power, even if it exists, should remain dor- 
mant. One of the most useful objects to be accomplished 
by harmonizing State and Federal legislation and bringing 
them into co-operation toward the same end is to avoid, as 
far as possible, all occasion or pretext for extending the regu- 
lative powers of Congress over transportation confined within 
State limits. 

But as preliminary to determining on a proper course of 
action in the direction of harmonizing all American rail- 
road legislation, both State and national, it would seem wise 
to have a compilation, carefully classified, of the railroad laws 
of all the States. Being for the benefit of all, this work 
should be done at the expense of all — that is, through the 
Federal Government. 

Such a compilation should include not merely the laws 
enacted with the immediate view of regulating transporta- 
tion, such asthosecreatingcommissionsandconferringpowers 
on them and those forbidding unjust discriminations and 
unreasonable charges ; but it should embrace all that exten- 
sive class of statutes which in any way, directly or indirectly, 
affect this question. A few of these have been hinted at 
rather than discussed in this paper, which, however, does no 
more than touch upon a few salient and important points. 

Such a compilation as is desirable would be a consider-' 
able undertaking, yet its cost to the National Government, 
should the work be efficiently done, would be trivial in com- 
parison with it3 value. 

The Chairman : Mr. Woodruff, there was another matter 
referred to your committee to report upon. 
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Mr. Woodruff : Yesterday a vote was passed referring to 
the committee the address or communication from Judge 
Cooley. There are only two members of the committee in 
the city. I have consulted with Colonel Morrison about it, 
and he thought that the communication was in the nature 
of solicitation rather, and that there was nothing in it that 
required action by us in reference to legislation, and that, 
therefore, the vote passed yesterday giving the thanks of the 
Convention and ordering it to be made part of the record 
is all that is required on this subject. 

The Chairman : You have heard the report. 

Mr. Whitman : I move that it be accepted and adopted. 

The motion was agreed to. 

Mr. Becker : I have a resolution which I would like to 
offer. 

The Chairman: There is something further on the reg- 
ular order. The next subject on the regular order is the 
report of the Committee on Territorial Assignment of Sta- 
tistics of Operation. 

Mr. Webb : In the absence of Colonel Stewart I will read 
the report of the committee. 

REPORT OF COMMITTEE ON TERRITORIAL ASSIGNMENT OF 
STATISTICS OF OPERATION. 

Mr. Chairman: During the session of the National Con- 
vention of the Interstate Commerce Commission and the 
State Railway Commissioners, held in the city of Washing- 
ton in March, 1891, the question of territorial assignment 
of statistics of operation was brought before the Convention 
in a brief address by Mr. Adams, statistician for the Inter- 
state Commerce Commission. There appeared, however, to 
be so many other topics for discussion arranged for the con- 
sideration of the Convention by the Committee on the Order 
of Business that but little time was devoted to this impor- 
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tant question. A committee was appointed by the chairman, 
under the direction of the Convention, to " prepare and sub- 
mit a report at the next session," and the undersigned, hav- 
ing been constituted such committee, entered upon the 
discharge of their duties without any specific instructions 
from the Convention as to the method of treating the sub- 
ject. It was evidently not intended that the committee 
should make a territorial classification of railways for sta- 
tistical purposes, for it caunot be presumed that the mem- 
bers of this committee, representing, as they do, different 
States widely separated from one another, and not having 
had an opportunity of comparing the returns found in the 
reports of the different railway companies as made to the 
Interstate Commerce Commission, should have the experi- 
ence or the data with which to make such a classification. 
It may, therefore, be assumed that it was the purpose of the 
Convention in the appointment of the committee that it 
should make a report, giving some of the reasons for a 
classification of the results of railway operations in the 
United States and enunciating some of the principles that 
should control such a classification, so that there might be 
an intelligent summary of facts, with a view of making just 
comparisons and arriving at general averages which should, 
so far as possible, be incontrovertible. 

Your committee has not had an opportunity of meeting 
in session until two evenings ago, and this report h is there- 
fore been somewhat hastily prepared. 

From a recent publication of the statistician of the Inter- 
state Commerce Commission your committee has been fur- 
nished with a map showing the territorial assignment of the 
United States into ten districts, designated 1 to 10, respect- 
ively. The arrangement in this map is made with so much 
care and consideration for the many interests involved that 
it is to be highly commended, and it has received favorable 
mention from all who have made it a study. It may be 
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assumed that some of the important factors that led to such 
a classification or grouping of railways were — 

1st. The topography or natural characteristics of the 
country through which the railways have been built, involv- 
ing, among other things, the cost of construction and, in- 
directly, the cost of operation. 

2d. The density of population and the character and 
amount of freight carried, as well as the nature of the in- 
dustries which are served by the railway corporations. 

The members of your committee have, in the discharge 
of their duties in their respective States, observed such a di- 
versity of conditions under which railways are constructed, 
so many varying circumstances under which they are oper- 
ated — their powers in some cases being limited by legisla- 
tion, in others, perhaps, unduly advanced by the same 
means — that comparisons without classification would be, at 
least, unjust and misleading, and, in fact, be typical of noth- 
ing but errors. The varying conditions that exist clearly 
indicate that any arbitrary rules established and generally 
applied to railway corporations would be prolific of error if 
used for statistical purposes, and such statistics would prove 
very unjust if used as a basis for regulation, supervision, or 
as a guide for the legislatures of the different States or by 
the Congress of the United States. The urgency of a classifi- 
cation is intensified in a great degree by observing the de- 
ductions that have been made and which appear in eztenso 
iu the compilation made by the statistician to the Interstate 
Commerce Commission in his last report. Here we find 
that in group No. 2, consisting of the States of New York, 
Pennsylvania, New Jersey, Delaware, and Maryland, the 
earnings per mile of road are $15,829, while in group No 
8 the earnings are but $4,056. Again, in group 2 the capi- 
talization is $117,000 per mile, while in group 1, consisting 
of the New England States, it is only a little over $50,000 
per mile, and in some groups west of the Ohio and in group 
4, consisting of the Virginias and the Carolinas, the capi- 
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talization is much less than $50,000 per mile. The total 
capitalization is usually accepted as indicating at least an 
approximation of the cost of the roads and their equip- 
ment, and therefore the disparities referred to in the reve- 
nues and in the cost of construction are in themselves 
cogent reasons why there should be territorial classifica- 
tion, and, further, they indicate that great confusion would 
follow any plan of averages or comparisons without first 
having an intelligent classification. 

Your committee are therefore of the opinion that the 
arrangement made by the Interstate Commerce Commission 
is a step in the right direction, and, realizing to a limited 
extent the many difficulties which must have been encoun- 
tered in making so equitable and intelligible an assignment, 
they most heartily indorse the classification made; and, 
though there may be many important disparities of conditions 
affecting railway corporations which in the present assign- 
ment have of necessity been ignored, a further study and a 
clearer comprehension of facts as they exist will enable those 
having the matter in charge to eliminate the difficulties and 
devise more equitable arrangement of interests and a more 
perfect territorial classification. 

While your committee cannot advocate changes in the 
formation of districts as now arranged and would hesitate to 
formulate suggestions with a view of making a more minute 
classification or to name additional methods of comparison, 
yet the development of the Western States and Pacific slope 
may necessitate a redisricting of territory; but this neces- 
sity cannot to an}'' great extent exist in the territory now 
embraced in the districts I to VII, inclusive. The com- 
mittee are therefore of the opinion that the territory lying 
east of the Missouri and southern Mississippi should remain 
as now districted. They beg further to submit for the atten- 
tionof theConvention thatamong the many conditions orsub- 
jects to be considered in the arrangement of a territorial 
assignment of statistics with a view of securing equitable 
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results and accuracy of classification the following-named 
subjects must of necessity have weight: 

Topography or the physical characteristics of the territo- 
ries through which railways are constructed, involving cost 
of roads and equipments and in most cases cost of opera- 
tion. 

Length of lines operated. 

Character of competition, especially whether it be by lines 
located in whole or in part beyond the jurisdiction of the 
United States. 

Density of population. 

Centralization of passenger and freight traffic. 

Revenues and taxation. 

Laws of regulation, especially such laws as give extra* 
ordinary powers or limit the powers of railway corporations 
in the construction and operation of their lines. 

In conclusion, your committee are of the opinion that 
valuable results have already been attained by means of the 
National Convention of Railway Commissioners with the 
Interstate Commerce Commission, by which there is a more 
even supervision and a tendency towards uniformity or 
assimilation of laws regulating railway operations, and, 
further, that the interchange of ideas and concensus of opin- 
ion on the subjects assigned to this committee for its consid- 
eration will contribute in a marked degree to the securing 
of a more perfect classification. 

Respectfully submitted. 

Thos. J. Stewart, Pennsylvania. 
John B. Webb, Wisconsin. 
A. K. Teisberg, Secretary, Minnesota. 
Thos. H. Benton, Nebraska. 

The Chairman : You have heard the report of the com- 
mittee. What is the pleasure of the Convention ? 
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Mr. Whitman: I move that the report be accepted and 
adopted. 

The motion was agreed to. 

The Chairman : Unless the Committee on Order of Busi- 
ness have somthing further to report, that finishes the special 
order. 

Mr. Fleming : I just want to say, Mr. Chairman, that I 
suggest that the Committee on Reasonable Rates be con- 
tinued, and I would say to the Chair that I will be unable 
to serve further upon that committee, and I venture to sug- 
gest that the Chair be authorized to appoint a new commit- 
tee. Of course he will appoint any member of the present 
committee other than myself who are here and who will 
agree to serve. 

The Chairman: The committee to be of the same num- 
ber? 

Mr. Fleming: The Chair to appoint a new committee, 
including all the members of the present committee except- 
ing myself. 

Mr. Buckley : What committee does the gentleman refer 
to? 

Mr. Fleming: The Committee on Rates. 

Mr. Buckley: I don't think it is fair that the gentleman 
should ask to be released. 

The Chairman: That is a matter for the gentleman to 
decide. The Chair simply puts the motion. You have 
heard Judge Fleming's motion that the Chair appoint a new 
committee on reasonable rates, the committee to include all 
members of the present committee excepting himself. 

Mr. Becker: I move as an amendment that Judge Flem- 
ing be appointed as chairman of that committee. 

Mr. Fleming: I cannot serve; 1 have performed my 
duty. 

Mr. Fleming's motion was adopted. 
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Mr. Becker : I offer the following resolution : 

This Convention of the Railroad Commissioners of the sev- 
eral States of the Union, haviug in view the statements 
contained in the first, second, third, and fourth reports of the 
Interstate Commerce Commission with reference to the sub- 
ject of uniform classification of freight, now reiterates the 
following resolution, which was adopted at the first Con- 
vention of Railroad Commissioners, held in March, 1889: 

Resolved, That we believe that still farther advance to- 
wards uniform classification of freights will promote the 
welfare and convenience of shippers and of the railroad 
companies, and we commend a conservative, but persistent, 
effort to that end. 

And it is further — 

Resolved, This Convention recognizes the difficulties that 
stand in the way of the accomplishment of this purpose. 
It is believed that the end in view can only be attained by 
the exercise of Federal authority, and we respectfully pre- 
sent the subject to the Interstate Commerce Commission as 
one worthy of their persistent aud continued effort, to the 
end that a system of uniform classification of freight appli- 
cable to every part of the United States shall ultimately 
come to be an accomplished fact. 

Mr. Becker: I move the adoption of the resolutions. 

The Chairman: You have heard the resolutions offered 
by Mr. Becker. Is the Convention ready for the question ? 

The resolutions were adopted. 

The Chairman: Mr. Paddock offers the following resolu- 
tion : 

Resolved, That a committee of five be appointed, of which 
the chairman of this Convention shall be chairman, to call 
the next Convention, and that the call shall be made for the 
third Wednesday in April of 1893 at Washington, and that 
the present secretary of the Convention act as secretary of 
this committee and of all committees appointed to report to 
the next Convention. 
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The resolution was adopted; 

Mr. Smith, of Ohio : I desire to offer the following reso- 
lution: 

Resolved, That the thanks of this Convention are extended 
to Hon. Eugene P. Jervey for the courteous and impartial 
manner in which he has filled the position and discharged 
the duties of chairman of this Convention. 

Mr. Paddock: I offer the following resolution as a sub- 
stitute: 

Resolved, That the thanks of the Convention be extended 
to Hon. Eugene P. Jervey for his able and courteous per- 
formance of the duties of chairman of the Convention. 

Resolved further, That our thanks are hereby extended to 
Hon. Edward A. Moseley, secretary, and Mr. Martin S. 
Decker, assistant secretary, of this Convention for their in- 
telligent services, and also for the courtesies extended to the 
members and committees of this Convention and to the sev- 
eral railroad commissioners of the country at all times. 

Mr. Fleming: Does that include our distinguished vice- 
chairman ? 

Mr. Paddock : I desire that the resolution be so amended. 

Mr. Woodruff: If you put it in you will spoil the effect 
of the resolution. 

The Chairman : Who will put the motion? 

Mr. Woodruff: The vice-chairman will take pleasure in 
putting the resolution. 

The resolution was unanimously adopted. 

The Chairman: I spare you a speech at this hour of the 
evening, and will only say that you have my sincere thanks 
for the honor conferred. Is there any further business be- 
fore the Convention ? 

Mr. Buckley: If there is no further business I move that 
the Convention adjourn. 
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The motion was adopted, and accordingly at four o'clock 
and fifty minutes p. m. the Chair declared the Convention 
adjourned. 

On the adjournment of the Convention the Chairman filed 
with the Secretary the appointments to committees which 
had been authorized to be made by him, and these appear 
in the preliminary pages of this report. 
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